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[ QUTSI DE THE PRESENCE COF THE JURY. ]

[ DI SCUSSI ON OFF THE RECORD. ]

THE COURT: Counsel, anything that needs to come
bef ore the bench before we get our jury in here?

MR. PRANGLE: No, sir.

MS. KRATSAS: Oh, Your Honor, we have sone
stipul ations for you.

THE COURT: That's nice. Like those. What
stipul ations do we have?

MR CLAGCETT: This was on a couple of the experts
fromother parties that aren't testifying.

MS. KRATSAS: EDCR 2.47 conference.

THE COURT: Ckay. [Indiscernible] regarding notions
in limne.

| m gonna change the date from "August” to "Cctober."
Ckay.
Anyt hi ng el se?

MR CLAGCETT: Dr. Reynolds, the outstanding notion.

THE COURT: Right here. Got it right here.

MR CLAGGETT: Ckay.

THE COURT: Al right.

MR, CLAGCETT: You want ne to put this down so you
can --

THE COURT: As long as you guys stand where | can

Kennedy Court Reporters, Inc.
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see you.

MR CLAGCETT: I'IlIl just stand right here. It's
fine.

THE COURT: In regards to Dr. Reynolds's testinony
in the notion for clarification, Dr. Reynolds will be allowed
to testify as to his first report and any additional materials
that were not avail able before -- excuse nme -- and any
additional materials that were not avail able as of that date;
okay? So if we have additional docunents.

So any opinions that he has that were based on materials
he reviewed after April 16th that were available to himor
avai l able to the Defendants before that date, he's not going
to testify to. So the materials that he received -- okay --

i f those were materials that were in the possession of the
parties and he did not review thembefore he did his report

and they were avail able, he cannot comnment on 'em
If they were not, they were done late, |ike depositions

that were done |l ater, he can comment upon those that were done
|ater. But anything material that he had or could have had or
shoul d have had, depending on how you |l ook at it, as of that
April 16th deadline, he doesn't get to testify to.

MR. CLAGCETT: Thank you, Judge.

MR PRANGLE: And, Judge, would the sane rule apply

to Dr. Burroughs?

Kennedy Court Reporters, Inc.
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THE COURT: | didn't get a notion on Dr. Burroughs.
So if | got something on Dr. Burroughs, | need to know about
it.

MR PRANGLE: Ckay.

THE COURT: | didn't -- all | received was the one
on Reynol ds.

M5. KRATSAS: Well, Your Honor, see, things are
getting a little bit nuddy as it relates to Dr. Reynolds. For
I nstance, one of Ms. Sales's treating providers is her primary
provi der. She keeps presenting and presenting and presenting
for followup care. It's her PCP. So --

THE COURT: But that's stuff that wasn't avail able
at the tinme, Counsel.

MS. KRATSAS: GCkay. Yeah.

THE COURT: And so if it was available April 16th;
okay? So if it's -- for exanple, if it's an EKG strip that's
available April 12th or if it was a nedical report avail able
January --

MS. KRATSAS: Ckay.

THE COURT: -- and it was in the possession of the
parties and she should have had it and coul d have had and
could have turned it over to that expert. They didn't. They
don't get to use it because of the fact that it was avail able

at that tine period.
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If it came available after that time period and he's
utilized that as part of his basis for his report or the way |
read some of his report, he's using it in defense of his
position. For exanmple, he hasn't changed his position. His
position is the same, exactly.

M5. KRATSAS: Yes.

THE COURT: So if he comes in and says, "My position
was reinforced about this item" and that itemwas sonething
that could have been in his possession at the time his initial
report was -- or his rebuttal report was due, he doesn't get
to comment on it. W don't get to refresh or add nore stuff
to sonmeone's report if it should have been given to them
prior; okay? It's that sinple.

M5. KRATSAS: Yes, Your Honor.

MR CLAGCETT: GCkay, Judge.

THE COURT: Anything else that needs to cone before
t he bench?

MR CLAGCETT: That is all | have, Your Honor.

THE COURT: Are we ready to proceed?

MR CLAGCETT: Are we -- Ceordan, are we ready?

MR. LOGAN. Yes, Judge.

THE COURT: Ckay.

MR LOGAN:. Let's turnit all on

MR CLAGCETT: Ckay. Let us just turn everything

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ w NP

NN NN R R R R R R R R R R
A W N P O © 0 N O O »h W N B~ O

on, Judge, and we'll be ready to go.

THE COURT: Ladies and gentlenen in the gallery,
pl ease turn off your cell phones. Don't put 'emon vibrate.
Don't put 'emon airplane node. | want them conpletely turned
off. We've got enough AV equi pnent in here, | don't need any
interference. Okay?

I f you're gonna | eave during the presentations of this
and it's not at a break, please do so quietly.
Counsel for the Defense, here's your other stipulation.

Counsel, here's your other stipulation,

M5. KRATSAS: Ch, thank you, Your Honor.

THE COURT: Thank you.

M5. KRATSAS: | could approach? W'I| get that
filed, Your Honor.

THE COURT: Thank you.

[ DI SCUSSI ON OFF THE RECORD. ]

MR CLAGCETT: Judge, just to [indiscernible],
opposi ng counsel has no objection to our slides.

THE COURT: Ckay.

MR CLAGCETT: Do | want animation to be shown, he's
fine wth that, too.

THE COURT: And that's -- what's going to be on here
is going to be on that |ower projection so | can see it?

MR, CLAGGETT: Yeah, so it'll be on here. It wll

Kennedy Court Reporters, Inc.
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be showi ng [indiscernible] our next slide.

THE COURT: When we use these, just nmake sure that
ny viewto the jurors is not blocked, please.

MR CLAGGETT: Ckay.

THE COURT: | should be able to see all of "emrig
now. But just nmake sure it stays where it's at.

MR CLAGGETT: Ckay.

THE COURT: 'Cause | have to be able to view ny
jurors at all tinmes.

MR CLAGCETT: GCkay. |If we have to, we can scoot
alittle bit.

THE COURT: | think we're fine right now because
they're gonna start it at [indiscernible].

MR CLAGCETT: Ckay.

THE COURT: All adjust if | need to.

MR CLAGCETT: GCkay. Thanks, Judge.

THE MARSHAL: All rise for the jury.

[N THE PRESENCE OF THE JURY. ]

THE MARSHAL: All jurors accounted for. Please be

seat ed.

THE COURT: Counsel, stipulate to the presence of
the jury.

MR CLAGCGETT: Yes, Your Honor.

MR. PRANGLE: Yes, Judge.

ht

It

Kennedy Court Reporters, Inc.
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THE COURT: Counsel for the Plaintiff, we ready to
proceed?
MR, CLAGGETT: Yes, Your Honor.
THE COURT: Proceed.
MR. CLAGCGETT: Thank you, Your Honor.
Can you guys hear nme on this? GCkay.
OPENI NG STATEMENT BY THE PLAI NTI FF
MR CLAGCETT: Good afternoon.

This is a sinple case. This case involves a sinple trip
to Summerlin Hospital that was an outpatient procedure.
Supposed to take 45 mnutes. And Elisa Sales, nmy client, was
supposed to go hone with her husband.

She goes to Summerlin Hospital to have her pacenaker
repl aced because the battery was at the end of the life. It's
a very sinple procedure that's done all the tine.

Forty-five mnutes. And instead of going hone, she's wheel ed
out on life support to the ICU, after suffering a severe
hypoxi ¢ brain injury, which neans |ack of oxygen to her brain.

Before tal king about the events that happened in this
case, it's inmportant to know who Elisa Sal es was before.
Elisa Sales was a grandnother, a nother, and a wfe.

Elisa Sales, three weeks before this event took place was in
Al aska wi th her husband, friend, and sister. And they were

enjoying a vacation. She was active. She was having

Kennedy Court Reporters, Inc.
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meani ngful relationships with her husband, famly, friends.
She was a Deaconess at her church. She had neani ngf ul
relationship with her granddaughter and her daughters.

She had a long period of time that she traveled as a --
her husband, Edgar, and her traveled in their ol der years a
| ot together. And they were conpani ons and best friends.

This injury has left Elisa with the nental capacity of a
five-year-old and the bowel and bl adder of a two-year-old. So
t hat she has accidents and she poops and pees herself and her
husband has to clean her up and she wears a diaper. That's
where she is today.

That's al so why they're not going to be here. W talked
about that during jury selection. And they're not going to be
here because the evidence will show that Elisa Sales, if she
was sitting here, she may not realize she has to go to the
bat hroom and she nmay have an accident. And she's also, the
evidence is going to show, severely cognitively disabled now.
And she can't assist us in the trial. So she can't help us
prepare because she can't comunicate with us neaningfully.

And so we're not gonna have her here at trial. And | --
we wanted to tell you that during jury selection, but we
couldn'"t. But now, you know. And that's why they're not
gonna be here. Edgar takes care of his wfe.

Now, this process of being a jury we hope is enjoyable

Kennedy Court Reporters, Inc.
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for you and that your role as a juror is that of an

I nvestigator. And you've got to investigate different

el ements of what happened in this case. It's kind of |ike CSI
Las Vegas. And throughout the course of this trial, you're
going to hear witnesses testify; you're going to see
docunments. And, ultinmately, you'll decide it.

Now, it's not a crimnal case, as we -- | think you al
understand, it's a civil case. So the burden is nore |ikely
than not for us to prove. But the evidence in this case wll
be overwhel m ng.

The first thing that you investigate's gonna have you
| ook at is the notive. Wiy this happened. The next thing the
evidence is gonna lead you to is who had the neans, how did it
happen, and who had the capability of preventing it. Then the
evidence is going to show the injuries, which are the harns
and damages that were done to Elisa Sal es because of this.

And not just Elisa Sal es, Edgar sal es, her husband.

Edgar has a claimfor what we call for |oss of consortium
And that's just a word that basically nmeans the | oss of the
conpani onshi p and affection and sol ace of your spouse. And
you' | I hear how Elisa, now, it's nore babysitting than
relationship. And that while there's still the |love and they
absol utely have the Iove, the relationship of two |oving

spouses is not there like it used to be because Elisa doesn't
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have the capability to have the relationships that she used
to.

Utimately, the final thing you'll look at is the alibis.
What excuses does Summerlin Hospital have for why this
happened? And we'll go through that in great detail in this
openi ng and the evidence will spend a |lot of tinme going
t hrough t hose.

Utimtely, as the investigators on this jury, your job
Is to ascertain the truth of what really happened and why it
really happened. And it's inportant because, at the end of
the day, the truth in this case wll be clear.

The first thing we're going to talk about is the notive.
What notivated this to happen? Now, sonme of you may be
t hi nking, "Well, geesh, the lady goes in for a procedure and
sonet hi ng bad happens and she ends up with a brain injury.

How can there be a nmotive there?"

Vell, let ne tell you, first of all, you got to know what
the notive is. And it's good old fashioned noney, folks. And
what we're gonna hear -- we're gonna hear a | ot about policies
and procedures in this case. And the one thing that there's
no di spute about, Sunmerlin Hospital has fine -- their
policies and procedures, as witten, are fine.

The evidence will also show that those policies and

procedures are not known, are no followed, and are not

Kennedy Court Reporters, Inc.
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enforced. So you ask yourselves, why? That's the notive.
Vell, one thing that we know is that the policies and
procedures create a perception of safety. That's what they
do. And you're gonna hear people tal k about that.

You' re al so gonna hear that these policies and procedures
are part of a hospital getting accreditation. They need to

have these witten policies and procedures so when -- it's
called the Joint Conmm ssion. The Joint Conmm ssion cones in --
and you're gonna hear about this in this case. The

Joi nt Conmmi ssion cones in and they accredit the hospital.
Every three years they do this. And just a week before this
event takes place, the Joint Comm ssion accredited

Summer|lin Hospital again, re-upped 'em Said, everything

| ooks okay here.

So one of the things we did before comng is we talked to
the witness hired by the Defense, his name's Dr. Pietrafesa.
And we asked him we said, "Well, what's the purpose of the
Joi nt Conmi ssion accreditation?”

And he told us, "Well, it's sinple. It's all about
taki ng Medicare, Medicaid eligible patients.” [It's not about
patient safety. That's what it's about.

Vel |, when you can take nore of those type of patients,

you create increased revenue for the hospital. And if we

weren't conpletely sure what the evidence was gonna show about
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the notive, we spoke to Dr. Koide. Dr. Koide is the director
of the EP | ab.

And so let me explain howthe |abs are set up. So you
have the Cardi ol ogy Departnent. And underneath the Cardiol ogy
Departnent, there is the, what they call cath lab. And the
cath lab, in Sunmerlin Hospital, is three suites. And one of
those suites is the EP lab. And Dr. Koide is the individua
who is the director of that.

And so we deposed Dr. Koide. And you' re gonna hear him
testify in this case. W' ve subpoenaed himto show up.

He explained to us -- we said, "Well, is your job as the
director have to do with patient safety?"

"No. "

"Ckay. Well, if there's, like, an adverse outcone that
happens, are you made aware of it as the director?"

"No. "

"Ckay. Well, if there's a nedical error that results in
permanent injury to a patient, you would be nade aware of
that; right?"

He's |ike, "No."

So we go, "Wat are your responsibilities? It's not
about patient safety."

He goes, "Well, look, nmy primary job is to get nore

doctors to bring nore patients to Sumerlin Hospital to do
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nore procedures. That's ny job."

And that's what he's gonna tell you. H's job was to put
nore heads in the beds. More doctors at Summerlin Hospital
equal s nore noney. And that's the notive.

So let's talk about the means. How did this happen? How
did we get here today? Well, the evidence is going to show
that Edgar and Elisa were told, "Hey, this is an outpatient
procedure. We'Ill be right back. Cone back in an hour.

She'll be fine. Go hone. Be all good to go."

Wl |, Edgar goes and grabs that bite to eat.
Unfortunately, when Edgar cones back, Elisa is being wheeled
away on life support to the ICU and she's fighting for her
life.

Now, Summerlin Hospital, when you think about the neans,
who had control of the situation, Summerlin Hospital
controlled the environnent in which this took place. And the
evidence is going to show that these individuals were there
and part of the process that took place.

You have Dr. Nemiroff. Dr. Nemroff is an
anest hesi ol ogi st; okay? He was there at the procedure back on
July 8, 2016. Dr. Anh was a cardiologist. He's the one
that's doing the procedure to actually replace the pacenaker.
Then you have Boz Knezevic, and he's a nurse. And he's

assisting Dr. Nemroff.
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You have Jay Sayoc, who's another nurse who was in the
room assisting Dr. Nemiroff. And then you have Dimtri
Ant onopoul os. And he is what they call a tech. But he's a
scrub tech. And Dimtri was assisting Dr. Anh. So he --
Dmtri was the one giving Dr. Anh the tools that Dr. Anh
needed during the procedure.

And then we have Jesse Hanna. And Jesse was anot her
tech, but he's called a nonitor tech. And if you |ook, right
here you see this denonstrative exhibit of what a nonitor
| ooks |ike. Jesse Hanna's sitting back in this nonitor room
and there's glass. So inmagine you all are in the nonitor room
and -- where Jesse is and it's glass and over here is the
procedure room Jesse's looking in. And his primary job
responsibility is to take notes of what's actually happening
real -time during this procedure.

He al so has a job of nmaking sure that the vital signs are
taken. Now, the systemthat they use automatically takes
vitals every five mnutes and then Jesse can nake it nore
frequent by hitting a button and then the vitals are all put
on and recorded. And you'll hear that Jesse Hanna was doi ng
that during this procedure.

Now, one thing | have to correct, because it was said
during multiple tinmes during your selection, is the hospital

suggested that the only people they represent are the nurses
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and the techs. And that's sinply not the case. You're gonna
hear | ots of evidence that they represent the entire hospital.
And that's what goes on in the hospital, such as the chairs of
the departnents, the directors, all those things.

And you're al so gonna hear about Dr. Nemroff is an

anest hesiologist. And the hospital, when a patient cones in,

t hey have no relationship with himat all. He just -- and
he'll -- Dr. Nemroff wll explain that he just kind of cones
along with the procedure fromthe hospital. And so,

ultimately, during this case, you're going to have to
determ ne whether or not Dr. Nemroff -- whether ny clients
believe that Dr. Nemroff was an enpl oyee of the hospital or
an agent of the hospital or not.

And the evidence in this case will make it clear that ny
clients never saw him spoke to him knew him Dr. Nemroff
will say that he never saw the patient, never net the patient.
The first time that Dr. Nemroff neets our patient is when
Elisa Sales is lying in the surgery suite and right before he
starts doing the anesthesiology on her. And that's sonewhat
conmon.

And Dr. Nemiroff wll explain that he doesn't think that
she woul d have had any idea that he was anything but an
enpl oyee of the hospital. Ckay?

So that's the group of individuals that were in the room

Kennedy Court Reporters, Inc.
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at the time. There was al so one other individual, who | don't
think will testify, and he was the manufacturer rep, the
medical rep for the device that was put in the patient. |
don't think he will testify. But he mght. And he was there.
He didn't performor have any responsibility with what
happened, though.

All right. So then Sunmerlin Hospital also had contro
of the alarnms. Now, the evidence is going to show -- and we
asked Summerlin Hospital, "Hey, give us a list of all the
equi pnent in this roomthat had audible alarnms.” That's what
we wanted to know.

And they said, "Well, the GE Mac-Lab, the LifePak
defibrillators, the GE Aespire anesthesia nmachine, and the
maxi mum pul se oxi neter."

Now, what are those? Well, those are all the devices
t hat get hooked up to this patient for the procedure. And
these alarns act as a back up to what the physicians and
nurses are doing. So if something starts going wong -- you
know, |I'msure you've all seen it on TV. It's that noise that
gets nade fromthese alarns to alert, "Hey, sonmething s not
going right."

And there's actually a policy at Sumerlin Hospital about
the alarms. And so we wanted to find out -- 'cause in this

case, it's undisputed, the alarns were not on. There was no
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audi bl e alarnms on during this procedure. Gkay? So there was
no safety net there if the people in that roomdidn't do their
j ob.

And so we wanted to know, how could it be that all these
peopl e could be in this roomand not know about these alarns?
So we went to the chair of cardiology of Summerlin Hospital,
Dr. Khan. And we asked hi m because he's the | eadership of the
hospital. He's the guy. And we said, "Hey, this alarm
policy, what do you know about it?"

“"Nothing. | don't know anything about the al arns
policy."

“"Well, what do you nean you don't know anythi ng about the
alarmpolicy? You're the chair of cardiology. O course you
know sonmething. Well, are you aware, Doctor, that the policy

says that alarns are to be clearly audible to caregivers and

maintained in their 'on' position in order to give caregivers
t he opportunity to respond to the al arnP"

“I"mnot aware of any of those policies.”

That's the chair of the cardiol ogy departnment, folks, at
Sumerlin Hospital. So you wonder how everybody bel ow him --
the others will know, that's exactly why. Because if he
doesn't know, how is anybody bel ow hi m going to know?

We al so talked to the chair of anesthesiol ogy,

Dr. Davidson. And we asked both Dr. Khan and Dr. Davi dson,
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"Hey, as the chairs, are you aware of what your
responsibilities are pursuant to the Summerlin Hospital
byl aws? You aware of this?"

Dr. Khan's like, "No. | don't know. | don't know what
t hey say."

Dr. Davidson testified and will testify in this case,

“Yeah, |'maware of "em But you know what? It doesn't
matter because | get to interpret them |It's how !l interpret
them" In fact, she'll tell ya, what's witten down on paper
isn't the way it works in real-life.

So one of the things that they had to do and one of the
| ssues that we have in this case is, we said, "Hey, you didn't
even make sure that Dr. Anh or Dr. Nemiroff were safe to be in
that roomto begin with." Because one of the things you're
supposed to do as a chair of a departnent is to supervisor and
observe, they call it survey, surveillance on the providers,
make sure they're doing a good job. Wtch themin action.
Not on paper

Dr. Davidson, Dr. Khan, they don't do that. They don't
do that at Summerlin Hospital. So you start to see, as we're
going through this, they don't know these basic things. And
t hese basic things that they don't know, ultimately, the

evidence will prove, caused the injury to Elisa Sales.

Now, there's also the CPR policy. And this is fromthe
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code blue resuscitation. A code blue is when sonebody codes.
It's when they start doing conpressions. And this policy says
that the purpose is to provide guidelines for early
recognition and managenent of patients who are experiencing
respiratory and/ or cardiac arrest.

Specifically, the code or the policy says, "lImmedi ate
i mpl ementation of BLS/CPRis crucial to patient survival."
It's black and white. It's dirt sinple. And the evidence
wll prove in this case they didn't follow this policy.

So we know the evidence will show that the policies and
procedures exist, but we know the staff wasn't instructed, the
policies are not adhered to and the policies are not enforced.
And you' re gonna hear excuses about this later. But just
understand that the policies say what the policies say.

And so it begins. Let's talk about what happened in that
cath lab. W know that at 12:19:48 they note that the case
starts. And that's when Dr. Anh goes in and you can see that
he gi ves one percent |idocaine adm nistered and he's doing an
area right here on the chest. And this is where they' re going
to open up a pocket. They call it a pocket. So they can go
down in and pull that pacemaker out.

Now, if you | ook, the blood pressure is 130 over 79. And
this one right here, SP 2, that's the oxygen saturation in

t he bl ood; okay? And that's gonna tell you, everything' s good
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right there. [It's 100 percent. And once it gets under

95 percent, you start having real problens. So you don't want
to see that. And the RRis the respiration rate. So how many
times is she breathing per mnute? Twelve. Everything's

| ooki ng okay at 12: 20.

Now, at 12:25, everything's still good. W got 127 over
82. Pulse ox still at 100 and she's got 18 breaths a m nute.
W' re | ooki ng okay here at 12:25.

W have the pocket revision perfornmed at 12:27. Now all
this stuff on the right-hand side, Jesse Hanna, that guy in
that roomis typing in; okay? The stuff on the left, if you
notice, it's every five mnutes at this point. That's
automati c.

The conputer -- she's hooked up to a pul se oxinmeter. And
that's the little device they put on your finger. She's got a
bl ood pressure cuff on her arm And so had she -- and she's
al so got EKG strips. The EKG you won't see on here. But
we'll talk about that inalittle bit. She's got EKGs, the
four | eads, on her body. And -- but what we know here is at
12: 27 Dr. Anh renoves the old device. 12:30, 128 over 78.

Pul se ox at 100 percent. Twenty-six breaths per m nute.
Everything's still okay.
Now, Dr. Anh, you can see he's -- "the generator attached

by MD," that's Dr. Anh. He's getting the new one ready to go
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in her. 12:35, the oxygen's still 100 percent. Bl ood
pressure 132 over 78. Breathing 20 breaths per m nute.
Looki ng good.

"The pacer pocket irrigated with antibiotic solution.”
They're getting it ready to put in. And then at 12:37 they
get the new generator placed in the pocket. And then you see
at 12:40, everything' s still good. 141 over 89. xygen
| evel , 100 percent; 14 breaths per mnute.

Now, we get to the point -- so when they put the new
device in, one of the things they have to do is they have to
test it. GCot to make sure it works because this is a
pacenmaker and defibrillator. So if for some reason the device
detects that the heart needs to be shocked to get it going,
again, they have a defibrillator in there. So they got to
test it.

It's really painful to do that to soneone. So they put

‘em-- they sedate 'em They give 'em anesthesia. And so we
know t hat around 12:44:55 -- and appreciate that when

Jesse Hanna is typing things in, he has to observe it, see it,
and then type it. So there may be a 10 or 15 second del ay on
what Jesse's seeing and what he -- by the tinme it gets
entered. Just because of the fact that you can't type at the
sane exact speed that things happen. So it's going to be a

slight delay before he hits "enter."

Kennedy Court Reporters, Inc.
800. 231. 2682

22



https://www.kennedycourtreporters.com

© 00 N oo o A~ w NP

NN NN R R R R R R R R R R
A W N P O © 0 N O O »h W N B~ O

And Jesse Hanna then knows that they sedate the patient.
And Dr. Nemroff uses a total of 50 mlligrans of propofol.

Now, you will hear from an expert anesthesi ol ogi st that
we hired, Dr. Mazzei. And he's going to explain that
50 mlligranms of propofol is appropriate for 110 kil ogram
worman, not a 110- pound wonan.

And so one of the effects of propofol is that it wll
cause your blood pressure to drop; okay? And it's a known
risk of that drug. And the nore you give of the drug, the
nore it's likely to happen.

So Dr. Anh -- after the patient's sedated, Dr. Anh
successfully tests the device. Everything's fine. And then
automatically, at 12:45:26, we got problens. The oxygen
| evel 's at 99 percent. The blood pressure's now 67 over 48.
And one thing in this case, every witness will agree at that
point that's an energency. That is a non-sustainable life
bl ood pressure. Wen you have bl ood pressure that | ow and you
maintain it, you' re not gonna sustain |life there. And
everybody agrees with that.

So what happened next? Qops. So here we have -- this is
the 12:45:46. First indication we got problens. Oh, and |
forgot to tell you, after Dr. Nemroff gave the propofol, he
wal ks fromthe patient's bedside -- he wal ks anay. And he

wal ks into the nonitor roomw th Jesse Hanna.
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Vel |, when you get that -- when that first nonreassuring
vital sign cones up, Boz cones out and says, "Hey,
Dr. Nemroff, the vitals, it's not good."

Dr. Nemroff conmes back out. And Dr. Nemroff wll tell

you, "Well, he didn't have to get ne. | sawthis in the
monitor room | would have come out anyways."

Well, when he cones back, he says out |oud, "I guess she
didn't like the propofol." And that got Dr. Anh's attention.

Dr. Anh | ooks up and he sees the nmonitor. And he | ooks and he
sees the anesthesiologist, Dr. Nemroff, and the two nurses.
Ckay. You guys got it. |'mgonna keep focusing on getting
this patient sewed up so we can conplete the procedure. You
guys, your jobs are to handle this issue. And that's what

Dr. Nemroff's job and the two nurses' jobs were.

Dimtri and Dr. Anh were there doing the procedure.
Nemroff -- Dr. Nemroff, Boz Knezevic, and Jan Sayoc were
there to make sure the airway was okay.

So we know that doctor -- Dr. Nemroff wll tell us that
he then comes in and gives two different doses of ephedrine.
And ephedrine is a booster. They want to boost your heart so
It starts beating; okay? That's what a booster is. And -- so
at 12:46:44, now it's been about a mnute. And we see that
t he oxygen |l evel's dropped. Blood pressure now even | ower, 57

over 44. The resting heart -- the respiration rate's down to
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ten per mnute.

Now, we see at 12:47:44 -- now, so what happens is --
this is inportant. Sonebody tells Jesse Hanna, "Hey, we can't
keep doing it every five mnutes. W need you to be in that
roomand hit the button every mnute so we can get the vita
signs every mnute."

So Jesse Hanna, every mnute -- and he'll tell us this --
he was in that roomhitting a button. So every tinme you see
these vital signs here, he's hitting a button in that nonitor
room Ckay?

And so then we see at 12:47 the ephedrine's not working
because the bl ood pressure remains [ow. The oxygen level's
dropping further. The breaths are even worse. Then at
12:49: 14, oxygen |evel drops to 95 percent. Blood pressure
down to 58 over 46. And now she's not breat hing.

It's a code situation. And nobody's reacting. They give
nore ephedrine. It's not doing any good. At 12:49:14, or
12: 49: 46, the oxygen level's dowmn to 94. Nowit's at a
dangerous level. This is bad. And you'll hear a |ot of
W t nesses tal k about how this is bad. And then the bl ood
pressure stays |ow at 59 over 46. And her breathing is three
per mnute. That's barely breathing. Like, you' re dying.

And you'll hear people talk about that these are her dying

br eat hs.
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Then at 12:50:58, she's coded. There's no bl ood
pressure. Her oxygen level's at 85 percent. And, again,
she's having her dying breaths. At that point in tinme,

Jesse Hanna notes that sonebody tested her finger and squeezed
it. And it's called poor -- when you see "poor peripheral cap

refill,"” right here, that neans they squeezed the finger and
the circulation was so bad, the color didn't conme back.

Now, what happens is there is sone testinmony in this case
froma couple of the nurses that suggest that they were
messing around with the devices. And, in fact, in
Dr. Nemroff's record, they say, "Hey, the pulse ox machine is
broken." And so there's testinony that they were swtching --
they start switching the fingers. Like, maybe it's that
finger. Try a different finger. Try a different finger. Al
the mean while, her vital signs are -- she's dying. And
they're worried about the devices.

Now, here's the thing, everybody will agree that the very
| ast second of tinme that anybody could ever do CPR with even
being close to the standard of care would be 12:50:58. Ckay?
And their records, which they control, which they created --
they didn't start CPR at 12:51:42. Another m nute goes by.
She's coding. No CPR  Another m nute goes by, 12:52:49. No
conpressions. She's coded. She's dying. Wat are you doi ng?

12:53: 42, she's coded. What are you doi ng?
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And Dr. Anh hears this novenent and Dr. Anh, the
cardi ol ogi st who's worried about doing the procedure and he's
got his whole team of people there supposed to be worried
about this, he | ooks up at the nonitor and he goes, "Has
anybody checked for a pulse?" Silence.

Dr. Anh junps into action and he starts conpressions at
12:54: 04, as is noted. W know that the actual CPR started
slightly before. But Dr. Anh was the |ast person in that room
t hat shoul d have been starting CPR. He had a team of
Sumerlin Hospital people there that shoul d have been doing
this. H's job was to do the procedure, not to worry about the
ai rwnay.

So in this case, we were -- there was a suggestion that
maybe Jesse Hanna, this nonitor tech, got it wong. Maybe
what he saw was wong. And he m ght even cone in here and
testify -- I'mnot sure what he'll say. W have his
deposition. But we know that we wanted to confirmthat
Jesse Hanna was right.

So what we did is we | ooked at the EKG strips. And
what's interesting about the EKG strips -- and mat -- so
understand that EKG there's four leads. GCkay. |In this case,
they couldn't put a |l ead here because he was working on this
area. So it's behind the left shoulder. And then placed on

different parts of the body.
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But what you're gonna hear fromDr. Anh, the cardi ol ogi st
who was in the room the one who started CPR, Dr. Anh is going
to tell you that when he | ooked at the EKG strips, he could
see when CPR started. W also have doctor -- and we'll talk
about this in a mnute, but Dr. Ot and Dr. Mazzei, couple of
our experts, say the sane thing, as does our nurse expert,
Nur se Navarr o.

And what they tell you is that when you see this
consistency -- and they're called rhythmc artifacts. Now,
what happens is it's pretty much common sense. They're
sitting there doing conpressions, 90 to 120 a m nute. And
what you see is those | eads noving up and down, up and down,
up and down, up and down, up and down. And they're called
rhythmc artifacts. And you see themthroughout the EKG

So we can tell specifically when CPR was happeni ng and
when it was not, based upon the EKG Now, the evidence in
this case will show you that their nedical records say that
CPR wasn't done for alnost -- for way too |ong.

And | even want to go back to sonmething. Here is --
after CPR was started, sonething el se happens there. The
conpressions stop. And they stop for mnutes. And you can
see that when CPR got resuned by Dr. Anh at 12:57, there was
about a two-m nute gap of CPR

And goi ng back to Dr. Khan, the chair of cardiology for
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Sumerlin Hospital, we asked hi mabout, "Hey, what's the
policy for CPR at Summerlin Hospital? Like, for how |ong can
you stop once you start?"

And Dr. Khan tells us, "Well, five mnutes.” This is the
chair of cardiology of Sumrerlin Hospital, folks. He says
t hat once you start conpressions, if the person's not
breat hing, you can stop for five mnutes.

The problemw th that answer is that Sumrerlin Hospita
adopted the American Heart Association guidelines for CPR as
has al nost every hospital in Arerican do the sanme. And the
right answer's ten seconds. Not five m nutes.

So when people are in this roomand they're stopping CPR
for mnutes on end, well, it's consistent with what the
chair -- the chair of cardiology knows. He didn't see a
problemwth it.

So who had control of the investigation? This is very
Interesting. Laura Fiaccato is a nurse. And she's the
director of the cardiology -- of the cath |ab.

Laura Fiaccato. You'll hear from Laura Fiaccato. And when we
tal ked to her, we |earned sonething. W |earned that when
there's sonething like this that happens in a cath |ab, she's
the one who starts the investigation. And if she determ nes
that nothing's wong, it stops with her.

She's a nurse. Doesn't go to a doctor, doesn't go to a
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panel. It starts and stops with her.

kay. So we then go and | ook, say, "Hey, what happened?
What did you do to investigate what happened that day? Wat
did you do?"

Well, we asked Dr. Anh, "D d anybody cone talk to you
about what happened?”

He's like, "No."

“"Well, Dr. Nemroff, did anybody talk to you?"

"No. "

W're like, "Well what normally happens when sonet hi ng
i ke this happens?”

He goes, "Well, | nmean, if they' re doing an
I nvestigation, they'll have you wite a statenent or they'll
interview you. One of the two."
| go, "Well, did that happen?”
He's like, "No."
Wl |, Jan Sayoc, the nurse, "Anybody talk to you?"
He's like, "No."
Jesse Hanna, "Anybody talk to you?"
"No. "
Dmtri, "D d anybody talk to you?"
He goes, "You know what? Maybe | m ght have. |'m not
sure.”

And Boz Knezevic, "Anybody talk to you?"
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"Well, yeah. | talked to Laura Fiaccato because when
there's a code, we have to fill out this, |ike, two-page form
called a Patient Safety Event Report. And I filled it out and
onit | basically said, hey, look at the cath Iab records."
Wi ch those docunents we just went through, that tineline of
events, that's the cath lab record. That's part of it. But
that's the timng that they would review. Those are the exact
pages out of that; okay? So he says, "Hey, take a | ook at
that."

So she did. And she said, "I reviewd that and
everyt hi ng appears okay to ne."

A patient coded for over three mnutes with no CPR when
your policy says start imediately. And that's okay to you?
Three mnutes of letting sonebody just code in front of you?
She says, "Yeah." And then she says, "Actually, it neets or
exceeds our standards for patient care at Summerlin Hospital."

That's the patient safety care at Summerlin Hospital ?

Not doing CPR for over three m nutes when sonebody's coded?
That's what she says. And what we found, that's where the
I nvestigati on ended. Nobody el se even | ooked at this.

So we did an external investigation. W hired
Dr. Peter Ot, who's a cardiologist. |In fact, he's an
associ ate professor of clinical medicine at University of

Arizona. He's triple board certified in cardiology disease,
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i nternal nedicine, and el ectrophysiology. And he's going to
come in here and explain the EKG strips very clearly. You
will all -- the evidence will be very clear to you what those
EKG strips say and what they nean.

And nore inportantly, he's going to say that the failure
to start CPR falls way bel ow the standard of care. And that
by doing what they did, they directly put Elisa Sales's life
in jeopardy and they're directly responsible for the severe
hypoxic brain injury that she suffers fromtoday.

He also hired Dr. WIliam Mazzei, who's an

anesthesiologist. He's a clinical professor of anesthesiol ogy

at the University of San Diego Hospitals. Now, Dr. Mazzei

al so says that it's incontrovertible what the -- when chest

conpressions started based upon what the EKG strips show. And

he's going to explain how giving 50 m|ligranms of propofol by
Dr. Nemroff fell below the standard of care.

And it was interesting because he was asked in this case,
"Hey, how many times in this setting, where you' re testifying
in a legal case, have you ever given an opinion that
conpressions started at a certain tine based upon | ooking at
t he EKG?"

And he goes, "You know, never. Never had to do that."

And then he was asked, "Well, how many tinmes have you

| ooked at EKG strips to determ ne when CPR started?"
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He goes, "Well, hundreds. | sit on the code blue review
commttee at UC -- at the University of San D ego Hospitals.
So every tine there's a code blue, we ook at the EKG stri ps,
if they're available, to determ ne when and how effective the
CPR was. "

"Well, have you ever had a dispute as to when CPR started
in your 30-year career based upon | ooking at EKGs?"

And he goes, "You know, nope. This is the first tine.
This case.” This isn't sonmething that gets disputed, folks.
But in this case, it has. And it's gonna be you to
i nvestigate and determine the truth of why it's being disputed
in this case. And how are they really disputing it?

Dr. Burroughs is another one of our experts. And he's a
hospital adm nistration expert. And he has optim zed the
service operations of over 1500 heal thcare organi zations in
this country and around the world. He will explain that what
happened in this case was a systemc cultural failure on
Sumerlin Hospital's part.

He will explain that the culture created at
Sumerlin Hospital by Sumrerlin Hospital was a direct cause of
what occurred in that cath lab. That Summerlin Hospital,
itself, independent of any nurse or doctor, created the
situation for everybody in that roomto fail, and the victim

to be Elisa Sales. And it's systemc.
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He also will explain that what happened to Elisa Sales
that day is what they call a sentinel event, which neans it
was an unanticipated bad result to a patient. And there
shoul d have been a full and conplete investigation, which the
evi dence shows there was none.

The internal investigation, on the other hand, said,
nothing to see here. Everything' s just fine.

So what's the resulting injury? Hypoxia of the brain.
And let nme explain what this is and how it happens. So your
brain, like any other cell of your body, requires a steady
supply of oxygen in order to function properly. And so as
|l ong as the brain's getting the steady supply of oxygen,
you're going to be okay. But when you start to have |ess
oxygen, it's called cerebral hypoxi a.

So when the supply of oxygen to the brain is
significantly decreased, the brain and the cells in the brain
start to becone damaged. And you renenber, we had five
m nutes of severely reduced bl ood pressure, which neans there
was severely reduced oxygen to the brain for those five
m nutes. And then we have nine mnutes after that, where
there was no oxygen getting to the brain of Elisa Sales, based
upon the vital signs.

So when the blood flow s di m nished, the neurons cannot

function properly because the oxygen isn't getting to 'em
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And in prolonged hypoxia, which we have here, which is greater
than five mnutes, brain cells begin to die. And in mnutes,
massi ve, nmassive cell death can occur. And when that happens,
there could be severe and permanent, debilitating brain damage
to the patient. And that's what happened here, in this case.

El i sa Sal es, when she went in, was nornmal. And when she
cane out, she was like a five-year-old with her cognitive
ability and a two-year-old wth her bowel and bl adder control.
You'll see that there's records in the hospital where, after
this, she's in the hospital and she's pooping and peei ng her
bed. She's confused. And we'll show you a few of those
records. So the hypoxic brain injury occurred because of the
| ack of oxygen.

W had to consider what the hospital was saying, though.
What are they saying? They're saying, "You know what? Before
this lady canme in, she had diabetes. She had a bad heart.
You know, she also had breast cancer back in the day. That's
why she's the way she is today. It's not because she had no
oxygen to her brain for nine mnutes that everybody knows
kills massive amobunts of brain cells. No. |It's because she
had di abetes."

And the evidence is going to show that if diabetes was
the cause, it would sure be strange that, three weeks before,

she's functioning conpletely perfect and on a big trip to
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Al aska with friends and famly. That's gonna be part of your
I nvestigation. How nmuch credibility do you give that type of
argunent ?

And, yeah, you can understand how the evidence in this
case and your job as an investigator nmatters. 'Cause you've
got to decide whether or not that type of argunent is
bel i evabl e based upon the evi dence.

They're al so gonna say -- Summerlin Hospital will also
say, "You know what? Back in June of 2011, Elisa Sal es went
to a doctor and said, 'You know, nmy nenory doesn't seem as
sharp as it used to be.'"™ And that's true. There's a record
that says that. You're gonna hear all about it.

And Elisa's doctor will cone in, Dr. Villa -- Averilla
will conme in and tell you that, "Yeah, that was nentioned in
that one record. But after that tinme, when | treated her,
never brought it up again.”

And on that day, her physical exam nation, the doctor's,
did not support a need for Elisa to be concerned about nenory
|l oss. More inportantly, the doctor will tell us that, "Hey,
had | seen any reason to be concerned, | would have referred
her to a neurologist, which | didn't do because it wasn't a
bi g deal ."

That's argunent that they may raise, that five years

before this event she had one record that says that. It's
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just for you to determine if it has any credibility whatsoever
or if it's just what we call a red herring to take your eye
off the real issue of what happened here.

And, again, three weeks earlier, does this |look Iike --
and the evidence will prove it's not a person that has a
severe hypoxic brain injury and her diabetes wasn't sl ow ng
her down nuch at all. She's all over the place in Al aska.

They shut the swtch off to her brain, folks. Wen they
chose not to do CPR tinely, when they chose to violate their
policy and procedure, the evidence will show they shut her
brain off and they |left Edgar, her husband, with a wife that
I's so damaged that it's nore |ike taking care of a child.

And you're going to hear about little things that Elisa
used to do. She used to cook for big groups fromher church
and her friends. They'd cone over and karaoke. After this,
Elisa tried to cook a chicken and forgot to take the plastic
off and caused a big snokey issue in the house. She tried to
cook corn and forgot to put water in the pot.

She's just -- and it doesn't get better, folks. The
evidence will -- you'll hear lots of testinony from
Dr. Tucker, who's a neurol ogist, and Carol Anderson, who's a
neur opsychol ogi st. And Carol Anderson wll tell you, this is
one of the worst cases she's every seen of a hypoxic brain

injury in her entire career. And Dr. Tucker wll explain how
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you don't get better after this. |It's permt, irreversible
damage.

Now, the Defense, they hired a guy named Dr. Anps. Now,
| hope that Dr. Anpbs cones here and testifies. 'Cause | think
that it would be really good for you all to hear what Dr. Anps
has to say. But one thing that you will |earn when Dr. Anps
comes here is that he did an evaluation of our client,

Eli sa Sal es.

And when he did it, we had it recorded, audio recorded so
we coul d know exactly what he was doing. And that recording
wi Il show sone really interesting things. A, it's gonna show
that Elisa Sales doesn't know the day of the week, the nonth.
She doesn't know the nane of her kids. She doesn't know the
nane of her siblings. One of the issues that's the biggest
concern that Edgar has is that she's gonna get |ost one day.

And Dr. Anps, during this interview, does an exam |It's
called the Folstein exam |It's call a mni-nmental exam And
we will show how he mani pul ated that exam and gave it w ong,
scored it wong in an effort to show that she wasn't severely
cognitively disabled, she was only noderately cognitively
di sabled. And that will be for you all to decide, why would
sonebody |like Dr. Anps do sonething |ike that?

And it's black and white, folks. The evidence will be

crystal clear on this issue. You will know exactly what he
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did and how it was wong and how it didn't conply with the
test protocols. That's why | hope he shows up. So we can
show you exactly what he did and how he did it.

Then we have the life care plan. W hired Susan Wi ght
to cone in and determ ne, hey, based upon the damage t hat
Summerlin Hospital did to Elisa Sales, how nuch is it going to
cost to give her the proper care that not only her, but Edgar
deserve for the rest of her life? And Susan Wight determ ned
that it's gonna cost $7,805,000 -- $7,805, 707. 13.

The Defense hired Aubrey Corwin. Aubrey Corw n says,
“Well, Dr. Anps says that all these problem are because of
di abetes, the fact that she has a bad heart.” So | --
doctor -- Aubrey Corwin reviewed all of the nedical records,
all of the -- our expert reports, everything, and she just
says, "Well, because Dr. Anps says so, 5900 bucks."

So the hospital's gonna cone in -- | don't know if
Aubrey's gonna show up. But during discovery, we figured this
out. And that's her opinion. $5,900. $5,900. Folks, the
evidence is gonna show that that is wong. And in your
i nvestigation to seek the truth will show you t hat
Susan Wight's nunber is the right nunber and that
Aubrey Corwin's nunber is based upon bad, bad nedicine. And
that what Dr. Anpbs did was wong to get to that conclusion

And, thus, Aubrey Corwin's opinion has no value to you.
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So what's their life |ike today, Edgar and Elisa? Well,
Edgar's loss is significant, just as Elisa's is. He's |ost

t he | ove, conpanionship, affection, society, and solace of his

wife. It doesn't nean that his -- you'll hear a | ot of people
tell you that Elisa is a loving person. And she'll smle at
you and she'll be polite, but she's not there. The lights are

t here but nobody's hone.

And so she's just this very polite person. And she'l
just sit there. And you'll hear that when asked, she'll tell
you, | -- "Do you dress yourself?"

"My husband helps nme to -- | don't know how to" -- she
can't do buttons anynore or zippers because the brain injury's
damaged her functioning that way. And so the basic -- basics
of life have been taken fromthem And Edgar's loss is as
equal or greater than his wife's because he's left there
taking care of his wfe.

But, if anything ever happens to Edgar, this trial's a --
a big part of this trial's about whether or not the evidence
and your investigation support taking care of this famly the
ri ght way.

So let's talk about the hospital's alibis. Their first
alibi, she doesn't have a brain injury. Really? Wat wll
the records of the hospital say about this? Well, we went and

| ooked, folks, because suggesting this lady didn't have a
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brain injury is somewhat anmazing.

So the day after -- the norning after this event took

pl ace, Dr. Chaudhry -- and | guess you should know this --
Dr. Chaudhry was Elisa's normal cardiologist. Dr. Chaudhry
was the one that was gonna do the procedure, but sonething
came up and Dr. Anh, Dr. Chaudhry's associate, cane in and
stepped into Dr. Chaudhry's place.

Dr. Chaudhry goes to the hospital and said -- does a --
tries to do a neurologic exam And the neuro exam wasn't
perfornmed because the patient was like in a conatose state.
WAs not -- was out. Done. But they note that the patient has
sonme decerebrate posturing.

Wl |, what's decerebrate posturing? It's an abnornal
body posture that involves the arns and the | egs being held
straight out, the toes being pointed dowward, and the head
and neck arched backward. The nuscles are tight in the head
and they're held rigidly. And this type of posturing usually
means that there's been severe danage to the brain.

This is an involuntary position your body goes into when
you' ve had a severe hypoxic brain injury. And she's not
conscious at this point. And this is an observation that's
made of what her condition is. And they may want to cone in
here and suggest there's no brain injury. This stuff can't be

made up, folks. And it's black and white. It's sinple.
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What el se do the records say? Wll, they assess a
possi bl e hypoxi ¢ i schem ¢ encephal opat hy stat us
post - cardi opul nonary arrest. That's a big term nol ogy there.
But basically what it means is that the brain didn't receive
enough oxygen after she coded. And that's in the records.

What el se do the records say? Anoxic brain injury.

[ I ndiscernible] followng the patient for suspected anoxic
brain injury. An anoxic brain injury's a type of brain injury
that isn't usually caused by a blow to the head. |[nstead,
it's caused when the brain is deprived of oxygen.

These are in their records. Black and white. Sinple.

What el se do the records say? Well, this is on the day
she's getting released, folks. And it says that the patient
Is confused. Patient is noted to have an unsteady gait, which
means that her coordination nowis off because of the brain
injury. And the patient noted she's not calling for help to
get out of bed.

And, oh, by the way, she's now incontinent of bowel and
bl adder and we had to give her a bath and change her |inens
because she pooped and peed her bed. This is the day she gets
out of the hospital, folks. No brain injury? You don't just
start pooping and peeing yourself if sonmething isn't really
Wrong.

What el se do the records say? Well, they note that the
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patient would often get confused throughout conversation and
woul d resort to smling rather than answering questions.
That's where they left her. And you know what you're going to
hear, folks? That's never changed. That's how she is today.
It's the same thing. No brain injury? The records wll tel
you differently.

What el se do the records say? Hypophonic and dysarthric
speech. Now, what is that? Wll, first let's |look at the
first four. Her nood and affect, mldly, pleasantly confused.
She's polite but she doesn't know what's going on. Attention
and concentration is decreased. Fund of know edge, decreased.

And her speech, what does that nmean? Hypophonia is soft
speech, especially with -- especially resulting froma |ack of
coordination in the vocal muscular. And that's caused by a
brain injury.

Dysarthria often is characterized by slurred or slow
speech that can be difficult to understand. Commopn causes
i ncl ude brain damage.

That's no different than today. Wen she does talk, you
can hear that it's soft. At times it's slurred. These are
all stemm ng from what happened in the hospital. Again, these
are their records.

Yeah, and for what it's worth, when they billed her --

because they did bill her for all the tine she had to spend in
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the hospital, by the way, after this. Wat does it say?

Di agnosi s, acute respiratory failure with hypoxia. So the
evidence will show when they billed her, they charged her for
it. But now they want to cone in and say she doesn't have it.
You'll have to investigate that and figure out why they would
do such a thing.

So just Elisa Sales doesn't have a brain injury, the
evidence is going to show that alibi just doesn't fly.

What's their second alibi? Their next alibi's gonna be
that their own records are wong. And that the EKG strip that
confirms that the records are accurate aren't reliable for
det erm ni ng when conpressions started.

You' re gonna hear evidence that Jan Sayoc and
Boz Knezevic signed off on these records fromthe cath |ab
that we went over with that timng. And they signed off on
t hem as being accurate and conplete. They both signed off on
those records at the tine. And now they want to cone into
trial and tell you, well, you know what? Maybe they're not
right. And they're gonna suggest that the EKG strips aren't
accurate.

Fol ks, you're gonna hear fromfour or five different
wi tnesses that wll be able to easily explain this to you and
tell you they're absolutely accurate. Folks, that alibi

doesn't work either.

Kennedy Court Reporters, Inc.
800. 231. 2682

44



https://www.kennedycourtreporters.com

© 00 N oo o A~ w NP

NN NN R R R R R R R R R R
A W N P O © 0 N O O »h W N B~ O

So the next alibi is that they want to cone in and
suggest that, hey, don't |ook at our records or the EKG
strips, trust our testinony as to what happened years ago.
That's nore accurate than the records. Part of an
i nvestigator's to determ ne do you believe that or do you
think that's just silly?

So we went and asked oursel ves because we wanted to see,
what do 33 people have to say? W asked Jesse Hanna, the
nonitor tech, "Hey, do you renenber Elisa Sal es?"

"Vaguely. Vaguely |I -- you know, a little bit."

"Well, do you renenber the details of what happened t hat
day?"

He's li ke, "Nah, | don't renenber the details. That's
too long ago. | don't renmenber."” But he did know that he
understood the inportance of accurate real-tinme docunentation
of cath lab records, especially when enmergency situation's
happeni ng. He understood that clearly. And he knew that then
and he knew it when we di sposed him

And he documented CPR starting at 12:54:04. And he tells
us that he -- he'd have to rely upon the records. And what
you nmay see happen in this case, because it happened in the
deposition, is that he starts saying, "Wll, | know what |
wote down. But that doesn't nean that it's absolutely

accurate.”
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And there's a suggestion that naybe Jesse Hanna had to
run in to the cath lab to help herb during the situation when
she was coding. Well, just think about what that woul d
actually mean. It would nean that Jesse Hanna was in the
monitor roomhitting the button, then running out, helping for
a couple seconds, then running all the way back to the nonitor
room hitting the button, again, running back out, hitting --
helping a little bit and then back and forth, back and forth,
back and forth for nine mnutes. It |acks commobn sense.

And, oh, by the way, he doesn't have a nenory of doing
that. But they want to suggest that's what was happeni ng.

Hs alibi's -- the evidence will show, it doesn't make
any sense. He had to rely on the records and the records
speak for thensel ves.

Jan Sayoc, we asked him "You have any nenory of
Eli sa Sal es?"

He goes, "Nope. | don't remenber her at all."

“Any nenory of the incident?"

“"No. 1'd have to rely on the records."”
Vell, we know what the records say. Records say they
didn't neet standard of care. |In fact, it showed a conplete

conscious disregard for the safety of their patient. And he
signed off on the cath Iab record as being conpl ete and

accurate. That alibi's not gonna fly that his testinony's
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better than the records.

And then there's Dimtri. He vaguely remenbers Elisa.

He doesn't renenber the details of the incident. And he'd
have to rely on the records. Well, the records speak for
thenselves. So Dimtri, he's not gonna hel p anybody here know
the details.

And there's Boz. Boz vaguely renenbers Elisa. He
doesn't renmenber the details of the incident. And Boz is a
little bit different. He thought he renenbered. And you may
hear this. He thought he knew what happened. And then when
we showed hi m additional docunents, |ike, "You know what? M
menory's actually not crystal clear. The records wll
probably be nore accurate.” And he signed off on the records.

And unli ke Jan Sayoc, Boz qualified it. He goes, "Woa,
whoa, whoa. | only signed off on the records as to what | did
as being conplete and accurate. Not that the records
t hensel ves are conplete and accurate.”

I'mlike, "Ckay. So anything that you did that's |isted
there is conplete and accurate; right?"

"Yeah."

"Geat. You didn't do CPR You didn't start
conpressions. Nothing in here says you did anything tinely."

Hi s alibi doesn't work, folks.

And then we have Dr. Nemroff. The anesthesi ol ogi st.
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Wio was the captain of this ship for dealing with the bl ood
pressure and the airways here. He vaguely renenbers

Elisa Sales. He doesn't renenber the details of the incident
and his records only narrow it down to a 15-m nute w ndow.

H's records, which they're not real clear here, but what

you'll see when we get into the case is that there's bl ocks.
And each block -- you'll see a little block here, right there.
That's 15 m nutes worth of time. And so he can't -- like, all

the stuff in this case, we all agree essentially happened
between 12:45 and 1: 00 o' clock. And he can't narrow it down
based upon his records.

Ckay. Wien we pressed Dr. Nemiroff on the details, he
goes, "Look, man, | have to ook at the records. | can't
remenber the specific details.” WlIl, the records speak for
thenselves. And Dr. Nemiroff's alibi doesn't work.

And that |eaves Dr. Anh, the cardiologist. He will tel
you that, yeah, he clearly renenbers Elisa Sales. He clearly
remenbers this incident. He's gonna tell you, he'll never
forget this incident. Dr. Anh -- when Dr. Nemiroff canme in,
you' Il hear Dr. Anh tell us that he heard Dr. Nemroff say, "
guess she didn't |ike the propofol."” And he | ooked up and saw
the nonitor and the vital signs were not good.

But Dr. Nemroff and the two nurses were right there.

And he assuned they had it under control. He was finishing
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the procedure and then, ultimtely, when he's getting close to
the end -- he didn't even get all the way done because when he
| ooked up, he wasn't -- the patient wasn't fully sewn up in

t he pocket. And when he | ooked up he's, "Has anybody checked
for a pul se?"

And he'll tell you, he was shocked that nobody had
checked for a pulse. And he stepped in and he did what he
could to start CPR at 12:54. And Dr. Anh's also going to tell
you that the reason why he'll never forget this is because he
went to go check on Elisa Sales after this happened and he
knew t here was sonething wong. He knows.

Fol ks, the evidence in this case is going to show t hat
Summer|in Hospital had the notive, they had the neans, they
caused these injuries and none of their alibis make any sense.
Summerlin Hospital, itself, was negligent and we're gonna
prove that.

And at the end of the case, when we cone back and you got
to deliver a verdict, the evidence will show that the verdi ct
shoul d be against Summerlin Hospital directly. And that's
where the bl ame should fall

You'll also understand that, in this case, when it's
gonna cost $7.8 mllion to care for somebody, that doesn't do
anyt hing except pay for the bills that they caused. The real

damage in this case is the loss of the ability of Elisa to
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foll ow her passions with her husband. And Edgar and Elisa to
be able to enjoy |ife together.

And you'll understand why, at the end of this case, we're
going to be asking you to return a verdict for pain and
suffering that is in the tens of mllions of dollars.

Thank you.

Thank you, Judge.

THE COURT: Counsel, approach.

[ BENCH CONFERENCE]

THE COURT: Counsel for the Defense, are you
prepared to go forward wi th your opening?

MR. PRANGLE: | am Judge.

THE COURT: Begin.

OPENI NG STATEMENT BY THE DEFENSE

MR PRANGLE: May it please the Court, Counsel,
Corrin, Majorie, and | adies and gentlemen of the jury, before
| begin ny opening statenment, | just want to take a mnute on
behal f of Summerlin Hospital and the nursing staff to thank
you for the tinme you're commtting to this case. |It's already
been sonmewhat of an arduous process. But since the date of
this lawsuit has been filed, Sumerlin Hospital nade the
decision to defend the conduct of its staff. And they did so
with the assunption that sone day in the future, today, we

woul d be able to put a jury in the box that would listen to
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this case, wait until they hear both side of the story, before
rendering a verdict.

W understand and appreciate the inposition we're making
on you. So on behalf of Summerlin, on behalf of the nurses,
|"d like to thank you.

So as you heard in M. Caggett's opening -- and actually
why don't you just turn this off for a nonent, Mjorie.

Just -- | don't -- | think that's a Mnet.

What you heard M. C aggett say is that for nine mnutes,
for nine mnutes we had six nedically trained people who did
nothing for this patient. Know ng she had no pul se, know ng
she had no bl ood going to her brain, we had six nedically
trai ned people, two board certified physicians who were
both -- that were ACLS certified, two nurses who were ACLS
certified and two techs that were BLS certified. He wants you
to believe that they knowingly let a patient who had no pul se,
did nothing. And that's really what he's saying.

And actually what he's saying is a little bit worse than
that. Because what he's saying is that when we finally got
around to doing chest conpressions, we did themfor about
35 seconds and then stopped. That's what he wants you to
believe. That's his side of the story.

My side of the story is alittle bit different. And it's

sonmewhat simlar to what M. C aggett's telling you, but it's
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different in key respects. As M. Caggett told you,
Ms. Sales is in to have the battery replaced. Wen Dr. Anh
conpl etes that process, he needs to test the device.

And the way they test the device is to shock your heart
into a dysrhythma. It's called V-fib, whichis -- you wll
die if you stay in V-fib. But the whole purpose of the Al CD,
this pacenmaker, is to deliver a shock to bring her back to a
normal sinus rhythm So that's what they're doing.

So with that, you heard that Dr. Nemroff sedated
Ms. Sales with propofol. But then they delivered a shock to
her heart. And then after they delivered that shock to her
heart, Ms. Sales had a predictable conplication fromthat.
She devel oped hypot ensi on.

So hypotension is | ow blood pressure. That happened at
approximately 12:45. It was i mediately recognized. And as
soon as it was recogni zed, several things began to happen.
Nunber one, the nurses started taking vital signs faster.
They started taking vital signs every m nute as opposed to

every five m nutes.

Dr. Nemroff, who had gone to the control roomso that he

could nmonitor the patient on the screens they had there,

| medi ately came back and he started pushing fluids. |If you

have | ow bl ood pressure, that could be due to vol une where you

don't have enough volunme in your circulation. So he gave
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saline to help increase the blood pressure. And then he gave
a dose of ephedrine.

Ephedrine is a presser that M. Caggett told you kind of
boosts the heart. The whole point of doing that is to reverse
this | ow bl ood pressure. The key point there is that it
denonstrates a recognition that sonething was going on. This
change in condition was imediately recogni zed.

Unfortunately, that initial dose of ephedrine was not
successful in correcting the problem

So as the mnutes go by, we see the bl ood pressure
staying low. One of the other vitals you hear a | ot about is
oxygen saturation. It's the, basically, the percent of oxygen
contained within the red blood cells in the circul ation.

M. Caggett told you that 95 is normal. That's not right.
90 is normal. Anything above 90 is considered nornal.

And what you'll see in this w ndow of 12:45 to 12: 50,
even though her bl ood pressure was | ow, her oxygen saturations
were normal. And what that nmeans -- and trust ne, |'m not
suggesting that a blood pressure as lowas it was is a good
thing. It's not. Dr. Nemroff is trying to respond to the
situation. He's trying to reverse is.

Dr. Anh was aware this was going on. Everybody knew what
was going on with Ms. Sales. They were responding to it.

They were trying to fix it.
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So what Dr. Nemroff then does is, "Wll, | need to give
a bigger dose of ephedrine.”" So he gives a bigger dose of
ephedrine. Unfortunately, that too does not work. So then
what happens at about 12:50 -- and M. C aggett put up that
cath lab record, and we're gonna dissect that thing to the
second during this trail. So you'll have it nenorized by the
end of the trial

And at 12:50, the bl ood pressure cuff that's on her arm
and it's now cycling every mnute now doesn't register a
nunber. We still see the third nunber, which is called the
mean arterial pressure. But the systolic and diastolic
nunbers, those are the first two nunbers -- so |ike 140 or 110
or 140 over 90, that's the diastolic and systolic nunbers on a
bl ood pressure. The third nunber's called the nmean. It's the
average of the two.

So at 12:50 it was inmediately recognized that, hey, we
now have a change. W're now -- we don't even have that
nunber. Now, what Dr. Nemroff's going to tell you is he
imediately felt for a carotid pulse. And he felt a carotid
pul se.

So he then tells the nurses, "Check the machines. Check
t he bl ood pressure cuff. Check the pulse ox." And now at
this point, the pul se ox had dropped to 85. So it was bel ow

normal. It's mldly depressed, but it's going the wong way.
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So Dr. Nemroff tells the nurses, check the equi pnent.

Dr. Anh hears that. He hears Dr. Nemroff tell the
nurses at 12: 50, check the equipnment. Dr. Anh | ooks up. And
M. Cdaggett's correct, Dr. Anh's gonna say he said the word,
"Has anybody checked a pul se?" You will have heard that
Dr. Nemroff did check for a pulse and felt it.

Dr. Anh inmmedi ately checked the pulse hinself. And I
think he'll tell you he did it on her groin. And he did not
feel a pulse. So Dr. Anh did the right thing. He started
chest conpressions. Dr. Anh -- not Dr. Nemroff, Dr. Anh, if
you want to use a nautical analogy, is the captain of this
ship. Wen we get to the code situation, it's Dr. Anh, not
Dr. Nemroff, that's directing it.

Dr. Nemroff can do certain things. He's follow ng the
| ead of Dr. Anh. The nurses are followng the |ead of the
doctors. Dr. Nemroff was nanaging the airway. Dr. Anh's
I medi ately started chest conpressions.

You'll hear all about the ACLS protocol. Every single
witness in this courtroomthat was in that roomat that tine
will tell you that CPR was started i nmedi ately when they knew
they lost a pulse. That's the ACLS protocol. You don't do
chest conpressions for a blood pressure. You do chest
conpressi ons when there's no pulse. Every witness in this

case, all six people who were in that cath lab --
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M. Caggett's right, only four of "emrenenber this. Jesse
and Jan don't. So the four that remenber it will tell you,
"As soon as we |lost a pulse, we started CPR "

They will also tell you that they carried out the code
per ACLS protocol, which is basically to do chest conpressions
at 100 to 120 beats. And every two mnutes they would stop
for ten seconds to see, do we get a pul se back? Because
the -- one of the difficulties here is that because
Ms. Sales had her pacenmaker, if you | ooked at the EKG it
| ooks |i ke she had a heart beat. Because the pacenaker's
firing. And so her heart is actually in a relatively norma
si nus rhythm

But it's called a PEA, a pulseless electrical activity.
Means her heart's bunping, but it's not pushing any blood. So
you have to stop and you feel for a pulse for ten seconds. |If
you don't feel a pulse, you then start chest conpressions
again. And then you switch off. Because, you know, it's
actually kind of tiring to do that.

So you'll hear that for the period -- it's about ten
m nutes -- CPR was doing done until right around 1:00 o' cl ock,
when Dr. Anh felt a pulse and so CPR stopped. The idea that
the six medically trained people literally just sat there for
nine mnutes is sinply not true.

Al right. So let nme back up a second. Now, as you
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heard fromthe beginning of M. C aggett's opening, when he
tal ked about notive, as if we did this on purpose. | nean,

that's ridiculous. So notive. So one of the clainms is that
we at Summerlin Hospital did not properly train the staff.

Now what does that nmean when -- what does that nean for
this case? He wants you to believe that we had six people in
that cath | ab who didn't know how to do CPR. That we did
nothing to determ ne whether or not they knew how to do CPR

And then you're gonna hear way too nuch about al arns.
They -- he wants you to believe that the alarns were turned
off. They weren't. The alarns were on. And I'll talk nore
about the alarns as we go forward.

But as to this admnistrative claim the evidence is
gonna overwhel m ngly show that all of these individuals in the
cath lab were either BLS or ACLS certified. Mny of them had
been recertified at Sumerlin Hospital. So Summerlin Hospital
was doing a training. And while they're doing the training,

t hey denonstrate the ability to doit. W can call it a
drill. Call it whatever you want. But we confirmed their
ability to do CPR

So who are the parties here? Cbviously | represent
Summerlin Hospital. The four individuals that -- who's care
is at issue is Jan, Dmtri, Boz, and Jesse. The two nurses

and two techs in the room They are enpl oyees of

Kennedy Court Reporters, Inc.
800. 231. 2682

57



https://www.kennedycourtreporters.com

© 00 N oo o A~ w NP

NN NN R R R R R R R R R R
A W N P O © 0 N O O »h W N B~ O

Summerlin Hospital. Summerlin Hospital is responsible for
their negligent conduct if you believe they were negligent.

The other two people in the roomare Dr. Anh and
Dr. Nemroff. The physicians at Summerlin Hospital are not
enpl oyees of the hospital of which is typical throughout the
country. The doctors are not enployed by the hospital. And
t he evidence is gonna show that Summrerlin Hospital is not
responsi ble for their care.

Now, | say that, but don't think that |I'm gonna suggest
for a second that Dr. Anh and Dr. Nem roff did anything w ong.
The evidence is gonna show that they fully conplied with the
standard of care in treating Ms. Sales. | sinply state it as
a legal point, it's called agency. W' re responsible for the
conduct of our agents. The four -- the two nurses and the two
techs are our agents. W're responsible for them The two
doctors are not.

W had -- we, Summerlin, had nothing to do with selecting
Dr. Anh as this patient's cardiologist and we,

Sumerlin Hospital, had nothing to do with selecting
Dr. Nemiroff as the anesthesiologist. That was between
Dr. Anh and Dr. Nemroff.

So the claimis we did not train -- properly train these

people to do CPR | believe all six of the people in the

room beginning wwth Dr. Anh, will tell you that he was fully
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qualified to do CPR  He hinself had had experience with codes
in the past.

Dr. Anh is on staff, as is Dr. Nemroff, pretty mnuch
every hospital in this valley. Not just Sunmerlin Hospital.
The doctors go to other hospitals and they go through the sane
credentialing process at all these other hospitals. So the
i dea that these board certified ACLS certified physicians
didn't know how to do CPR is a | oke.

Dmtri, the scrub tech will tell you that he's BLS
certified. He has had a | ot of experience in doing codes.

Jan is one of the circulating nurses in the room He is ACLS
certified. He has been recertified at Summerlin Hospital. He
knew how to do CPR.  Boz, another one of the circulating
nurses. ACLS certified, recertified at Summerlin Hospital,
knew perfectly well how to do CPR.  And Jesse. Jesse was the
junior person on the team He's the recorder. He's the one
in the control room He was the newest to the team He had
just finished what's called their preceptorship, where he was
just now kind of practicing on his own in that role.

So on this idea of training, M. C aggett would just have
you believe that we have a bunch of directors, they're only
interested in maki ng noney and we don't do anything to train.

All right. Well let's talk alittle bit about that. How

does Sumerlin Hospital ensure that the people that are at the
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hospital providing care to people know what they're doing?
Wll, let's talk about howthey did it with the staff. Wth
the staff, if I'ma nurse, | graduate nursing school. | go
and apply to Summerlin Hospital. Summerlin Hospital makes ne
fill out an application -- and oh, by the way, |'mnot a
nurse. |I'mjust a lawer. But | submt ny application and
then they ask me a bunch of questions. Are you licensed? Are
you BLS or ACLS certified? | have to denonstrate those
credentials. They confirmthose credentials. And if | neet
these criteria, they will hire ne.

But then what to they do? They make nme go through a
preceptorship. So for three nonths, I'mfollow ng anot her
nurse. And this is true whether I'ma new graduate from
nursi ng school or whether | have 20 years experience but I'm
new to the hospital or new to the departnent. \Wenever
there's a nove, whether it's to the hospital or from one
department to another, they have to take three nonths to nake
sure they know how to do their job.

And so they have certain conpetencies that they have to
denonstrate during this process. And that was done for all
four of our staff nmenbers. Then, on an annual basis, we
require the staff to do education. W require themto
denonstrate conpetencies. W do on the units what are called

I n-services. Were when there are new things and changes, the
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| eaders on the floor or the |eaders on the unit wll have
meetings to explain to the people how do we -- how we want you
to do things, to keep patients safe. The suggestion that we
had a notive to not keep patients safe | think is offensive.

Al so, there are just regular neetings that are held
within a departnent to tal k about various issues. Then, on a
retrospective basis, there's a concept called quality
assurance. And so what does that nean? It neans that the
hospital keeps track of certain statistics. |f sonething
unusual or novel happens, it's drawn to the attention of the
adm ni stration and one degree of investigation or another is
done.

Anot her way -- another conponent of that is through
what's cal l ed incident reporting or PSE or m ght hear it
called as a MDAS report. |It's an incident report where the
nursing staff is encouraged that if sonething unusual happens,
| want you to tell us about it. Wy? It's because we want to
make sure we're delivering high quality care. W want to nake
sure that we're learning fromour mstakes if we make
m stakes. W want to get better. And that's the systemthat
was set up.

And you'll hear a | ot about that through Laura Fi accato,
who was the director of the cath lab. She will tell you how

she does that. So in addition to these things, Laura is also
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on the unit every day. She's in and out of the cath |abs
every day. She's going in -- she's not there the whole tine,
but she's going in.

There are three cath labs there. She's going in, making
sure things are running snoothly. And if they're not, she

fixes 'em
The last thing -- or no, actually, it's two nore things.
M. Caggett alluded to this that in the setting of a code
bl ue, which this was, there's a code blue commttee. And then
the third thing -- and the code blue conmttee | ooks at all
the codes, again, to |look, was this done the right way? And
how can we inprove on it?
The last thing is called peer review And it's another
| evel of scrutiny. And it's a bit of an interesting thing.
Because it's sonmething -- it's a behavior or activity that is
actually governed by federal law. And under federal law, the
peer review, when it's done --
MR. CLAGCGETT: Your Honor, |'mgoing to object.
THE COURT: Counsel, approach.
[ BENCH CONFERENCE]
THE COURT: (bj ection sustai ned.
MR. CLAGCETT: Thank you, Judge.
MR PRANGLE: So what you will hear in this case is

that Laura Fiaccato did an investigation. You will also hear
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that this was peer-reviewed. But we can't talk about it
because of the federal statute.

Point being is this idea that we just do one of these and
said, "Everything' s good here,” | think is how M. C aggett
said, it's not true at all. The truthis -- and you'll hear
this, nost inportantly, fromthe six people that were in that
room is that as soon as Ms. Sales |ost her pul se, CPR was
| mredi at el y begun and done until her heart rate returned.

Ckay. So that's for the -- this process that | just
described is for the staff. For the physicians, it's largely
the sane but a little bit different. |It's not as rigorous.
These are, you know, board certified physicians. The anount
of observation and supervision that we give to the doctors is
| ess. But the way that we make sure that the doctors are
appropriately credentialed at the hospital is simlarly
t hrough this credentialing process and then the
recredentialing process that is done by the nedical staff.

So basically when a doctor conmes in, if I'man
anesthesiologist, if I'"'ma cardiologist, | apply for
privileges. And the sane sort of thing. 1|'ve got to
denonstrate ny credentials. They confirmny credentials and
then they may grant nme staff privileges.

But, again, even as a doctor, there's a period of

preceptorship, where they're watched to nmake sure they know
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how to do their job, even though they're physicians. Wen
they recredential, it's the same thing. And there's a big
statistical analysis that goes on. They check for, you know,
how many patients come back to the hospital. There's al
sorts of nmetrics that are considered when doctors get
re-credenti al ed.

The main point being, with regard to the six individuals
that we're tal king about, there's no snoking gun anywhere.
There's nothing in their past. There's nothing fromthat day
to today, that you' re gonna hear about to say this was a
probl em person. They were a bad nurse. They were a bad tech.
They were a bad doctor. You will not hear a single thing
about that.

This whol e training and supervision issue is a red
herring. This sole case is about whether these six
i ndi viduals, for nine mnutes, sat there and did nothing, as
M. C aggett woul d suggest to you.

Dr. Anh, who | believe is going to be the first wtness
you're going to hear fromon Monday, he will tell you that
he -- and he was the one that started with chest conpressions,
that he did it per ACLS protocol. You hear the same thing
through Dr. Nemroff, although Dr. Nemroff didn't do chest
conpressions. But he was part of that team He was managi ng

the airway. That not only did -- was this code run per ACLS
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pr ot ocol ,

do. Dm

t hi ng.
Let'

the safety policies.
M. daggett and |

we' re gonna hear about

al arns.

As to the al arns,

st at ed what

to be on.
were on.

So |

but the nurses did everything that he wanted themto

tri, Jan, Boz, Jesse, they will all tell you the sane

s spend a mnute to talk about alarns. That's one of

And we all agree -- or | believe

agree that the two safety policies that
in this case, the first one relates to
The second one relates to CPR

the policy -- M. Caggett correctly

it says -- is that if there's an alarm it needs

You will hear that the alarns that were avail abl e

et's talk about the alarms. And nmaybe now s a good

time to put up the picture of the cath [ ab.

But

devi ces that were being used for Ms.

when all that's comng up. So the two nonitoring

Sal es during this

procedure and in terns of the equipnent that's used to

noni t or,

See.

this screen,

t hat's physician choice.

MR CLAGCETT: Before you put that up, | want to
M5. KRATSAS: Ch, Exhibit 81. Page 4.
MR PRANGLE: Al right. So, you know, it's up on

Maj ori e.

M5. KRATSAS: It is up on Plaintiff's counsel's
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screen. It's not on that one yet? There it goes. It just
took a mnute to cycle.

MR PRANGLE: OCh, well, | see a painting.

M5. KRATSAS: Ch, goodness. G ve nme one second.

MR PRANGLE: All right. So -- we can | ook over
here. The thing in the foreground, that's called the LifePak.
That's an EKG machine. |It's also a defibrillator. You may
also hear it referred to as a ZOLL. And what that is, is
that's a backup device that's put on the patient that nonitors
t he EKG

And then so when they test the device, if the AICD
doesn't work, such that she gets shocks back into a nornal
rhythm they will go to the LifePak, and they will use that to
defibrillate the patient. And so it's a backup. That device
has an audible alarm That device is not relevant in this
case because Ms. Sales's AICD was successful.

We'll get this figured out by Monday, hopefully.

MS. KRATSAS: Yeabh.

MR, PRANGLE: So but the Al CD was successful in
shocking Ms. Sales back. So we had or what appeared to be a
normal sinus rhythm So no audible alarm The big TV screen
you see in the back, that's called the Mac-Lab. That is an
80-inch screen that is basically at the feet of the patient.

You can inmagine that Dr. Anh and Dimtri were on either
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side of the table with the patient. Dr. Nemroff, while he's
in the room is at the head of the patient. The two
circulating nurses are wal king around the roomgetting stuff.

So this is an 80-inch screen. So what are the vital
signs that we're concerned about here? 1t's the bl ood
pressure and it's the Q2 sat. Those are the two vitals. The
Mac- Lab does not have an audi bl e alarmfor bl ood pressure or
2 sat. It has a visual alarm So what it does is it Dblinks
yel | ow when they becone abnormal. And that's exactly what
happened in this case.

At 12:45 when that bl ood pressure becane low, and it's
regi stered on the screen, it's blinking yellow. Everybody saw
it right anay. Even Dr. Anh. Wen Dr. Nemiroff conmes back in
the room saw it imediately. There was no issue with regard
to alarns that there sonehow was a delay in anything because
we weren't paying attention to it. It's a false issue.

At 12:50, so -- and this is even before we |ose the bl ood
pressure, there's a comment regarding the pulse ox 'cause in
addition to seeing the nunbers the on piece of paper, along
with the EKG there's actually a waive formfor the pul se ox.
And neans nothing to ne. But sonebody who's trained can | ook
at it and say is this okay or not okay?

And at 12:50 there was recognition that there was now

beginning to be a problemwith the waive form It was
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| medi ately recogni zed and responded to.

So all this talk about alarnms, we can agree that this is
a safety protocol at the hospital. But it was followed. You
will not hear from anybody in this case that the nurses turned
an alarmoff. They didn't.

Ckay. Anot her issue, when was CPR started? You saw in
the cath lab at 12:54, Jesse Hanna typed in "CPR started by
MD." Al right. So let's talk about that. And actually,
you're going to see three docunents that discuss when CPR was
started. You're gonna see that tine at 12:54, you' re gonna
see Dr. Nemroff's anesthesia record that M. C aggett showed
you, and you're gonna see the incident report. Al the tine's
are slightly different.

Dr. Nemroff will tell you that when he wote what he
wote, what he neant by that -- and it doesn't say to the tine
or to the second -- but what he with say and what he will
explain, he'll be on the stand -- | think, pretty sure he's
gonna tell you, that when he wote that what he neant was
exactly what |'ve been telling you, is that he i mediately
recogni zed there was | ow bl ood pressure.

Wien they lost the bl ood pressure at 12:50, he felt for a
pul se and then as soon as it was recogni zed she didn't have a
pul se, CPR was started.

The third piece was Boz's incident report. And so that
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is the way that we notify admnistration that sonething
unusual has happened. Boz filled that out. It wasn't |ike we
didn't care. Boz filled it out. And he put a time on that
docunment. And the tinme that he put on the docunent was 12:50.
And so he will tell you what that neans is that's when the
code happened.

So how do we explain Jesse's docunentation? It's not
wrong, but you have to understand the context. And | asked
you questions during jury selection whether patient care is
nore inportant than docunentation. And that's what this
means. So what happened? You w Il hear Jesse say -- and he
doesn't renmenber this. But he will tell you what his custom
and practice is in this situation. And he will say that when
a code happens, he cones out of the control roomto help.

So he gets up out fromhis chair, he | eaves his keyboard,
and he goes into the room So what we see on there i s what
he's typing on the keyboard. And the tinme that he see is when
he hit "enter." |It's an automatic tine stanp for when he hits
“enter."

So under the facts of this case, what you' re gonna -- |
bel i eve what you're gonna conclude is that at approxinmately
12: 50, we see that issue with the blood pressure. There's
i medi ate recognition, this is nowa big deal. |It's already

been a big deal wth the | ow bl ood pressure, but nowit's gone
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to a whole another level. |It's now a code situation.

Jesse comes out of the control room And it's when he's
able to go back into the control roomand do his charting and
he types "CPR started by MD' and hits "enter,"” that's the tine
we see. There's a bit in delay. It doesn't nean it's wong.
It's not fraudulent. We're not trying to run fromit. It is
what it is, but it's this recognition that patient care cones
first.

You know, M. C aggett wants it -- we have a notive. Qur
noti ve was good patient care and that's what Jesse Hanna was
doing. Al right.

Al'l right. Another issue. M. Caggett tal ked about
this. Can you tell when chest conpressions are being done
when | ooking at a an EKG? Well, if you listen to their
experts, the answer to that is yes. They will tell you that I
can tell definitively her heart beat when chest conpressions
were being done. But the only people you will hear that from
in this case are Plaintiff's experts.

You will hear fromour EKG -- the nurses who know how to
read an EKG that you can't always see it. You will hear from
our retained experts, including Dr. Goodman, who's a
cardiologist that we'll call, is that there is no science
behind this idea that you have to be able to see conpression

artifact. Especially in a situation like this, where the
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| eads are on the back. They're not on the front of the chest.

But Dr. Anh -- Dr. Anh's gonna be here Monday. Dr. Anh's
gonna tell you that fromthis case, when he | earned about this
case and he saw that he was being accused of not being --
doing tinely CPR, the first thing he did was go | ook at the
EKG strip to see if he could see conpression artifact. He
| ooked at it and he couldn't see it.

Doesn't nmean that he didn't do "em [It's just that
sonetimes you can see it; sonetinmes you can't. And |'mpretty
confident that when Dr. Anh is on the stand on Monday and
there's a suggestion that he did CPR for 35 seconds and then
stopped for many mnutes, | suspect Dr. Anh is going to
di sagree strongly with that.

| fully expect that Dr. Anh is gonna cone in and say that
he fully conplied with the standard of care and that he did
this CPR pursuant to ACLS protocol. So that, to me, | believe
on M. Caggett's opening -- and what |'ve been tal ki ng about,
the single biggest issue is, did we do nothing for nine
mnutes or did we do CPR per ACLS protocol? That's your job
to tell us.

So |I''m gonna suggest to you three things to consider as
you listen to the evidence. The first is your commopn sense.
Again, the scenario that we have is that with a known cardi ac

arrest. He's not suggesting that we sonehow had our head in
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the sand and didn't realize what was going on. M. C aggett

Is saying we did this knowngly. W knew this. So ask
yoursel f, does it nake any sense at all for six -- not just
one, six medically trained people to sit in a roomfor

39 mnutes and a patient without a pulse and do nothing? |
hope you agree the answer to that is absolutely not.

You will be able to assess the credibility of the

Wi t nesses when they cone in and tell you they did CPR and you

can judge that credibility.
So the second way -- and | kind of got ahead of nyself
The second way is by listening to the witnesses. Each of

t hose six people will tell you the four who renmenber it and

the two who don't will tell you that CPR was done right. The

two who don't renenber will tell you that if |I had a situation

where the doctors weren't running a code for nine mnutes,
remenber that.

It's |ike, where were you, you know, two Cctobers ago
during the shooting here? You' d renmenber it. Because it's
such a stark thing. 1t'd be Iike watching a plain crash.
This is sonething that would be burned in your mind if it
happened. They don't renenber, but they would have if what
happened is what M. C aggett says.

But the third way, and the best evidence of this, is

Ms. Sales. And this gets to that point that M. C aggett

' d
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finished with. And it goes to the question of did Ms. Sal
suffer a hypoxic brain injury? | will tell you, she didn't

And |I'm going to explain now why | can say that,
notwi t hst andi ng those pages in the record that M. C aggett
told you about.

Ms. Sales was a nedically fragile person. She had a
| ongst andi ng cardi ac condition. She had | ongstandi ng di abe
that was not well controlled that caused all sorts of probl
with her. |t had been going on for a decade. |If this |ady
truly was wi thout oxygen for nine m nutes, she would have
died. She would have died on that table.

So what is the evidence that we have? W know, after

es

tes

ens

t he

code was run, Ms. Sales was put in a nedically induced cona.

She was given sedatives. The sedatives were discontinued t
next day and Ms. Sal es woke up. She was alert. She
recogni zed her famly.

But absolutely, there was a | ot of confusion. She had

just gone through a code situation. She just had an extend

he

ed

period of time where she had | ow bl ood pressure. She had an

encephal opathy, we'll call it, where she had a | ot of
conf usi on.

| believe Dr. Anh is going to tell you that when

Ms. Sales left that operating roomto go to the ICU, he had

every confidence that she was gonna make a full recovery.

And
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she di d.

So what happened at Summerlin Hospital? W thout
question, there was concern. W were worried, did she suffer
this kind of injury? So we brought in a neurologist. W
brought in a neurologist to see what was going on. O |
got -- way got ahead of me, nyself. So why -- why do | say
that Ms. Sales was this nedically fragile person? Wll, the
story for this begins back in 2010. And that's when
Ms. Sales begins to see Dr. Averilla, who is -- was her
primary care physician at that tinme.

Ms. Sales, a couple years before that had had a heart
attack. She had a bypass procedure. The defibrillator was
put in. Ms. Sales begins being treated by Dr. Averilla
because she wants to go on disability. She's tired all the
time. She can't -- she has no energy. So she's going to
Dr. Averilla so Dr. Averilla will sign a piece of paper saying
she's disabl ed.

So why is she disabled? She's disabled because her heart
function is really bad. 1In addition to needing this
pacemaker, she has a low ejection fraction. And that's a key
poi nt that you're gonna hear tine and tine begin throughout
this case.

So as you nmay or may not know, your heart contains four

chanmbers. The left ventricle, which is the biggest chanber in
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the heart is the one that when it squeezes, pushes the bl ood
around the body. Wien it squeezes, we have the ability to
measure the percentage of blood that gets squeezed out.
That's called the ejection fraction. How nuch -- what
percentage of blood that's in the left ventricle gets squeezed
out. Normal is 50 to 75 percent. 1In 2010, Ms. Sales's was
20 to 25 to 30, dependi ng on which echocardi ogramreport you
| ook at.

So how does that affect you? It affects you because your
heart is not punping enough bl ood. And when your heart
doesn't punp enough bl ood, you're not getting enough oxygen to
your whole body. |It's not |ike she's having a brain injury or
anything like that. But she has | ess oxygen than she needs.
So she's fatigued. She's tired. She says, "Dr. Averilla, |
get winded if | walk 200 feet. So please, sign the disability
formfor nme."

The other thing that happens is that Dr. Averilla does an
exam nation and he determ nes that she has sonething called a
peri pheral neuropathy. And this is fromher diabetes. As you
may know, when you have diabetes, it affects your circul ation
on your periphery. Mostly your feet. But it can be anywhere.
And what happens, especially if your sugars are not well
controlled, is that you start having problens. You have

problenms with your feet. You have problens with your kidneys.
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You have problens with your eyes. You have problens with your
brain. And that's exactly what was going on wth Ms. Sales.

She had ki dney di sease. She had stage two ki dney di sease
in 2010. She had di abetic retinopathy in 2010. And it's not
real clear fromthe records, but fromtinme to time, Ms. Sales
needed oxygen 24 hours a day. She would have good tines; she
woul d have bad tines, but she needed oxygen. She was a si ck,
fragile |ady.

By 2013, her condition had worsened. You wll see from
the records -- | think it's from Spring Valley Hospital, when
Ms. Sales went there, that she told the nursing staff, "M
husband has to help nme get dressed in the norning. M husband
has to hel p nme bathe because | can't." You'll see
docunentation on the nursing record that the patient,

Ms. Sales, forgets her limtations. |It's part of a fall risk
assessnment that was done. So there was -- there were
cognitive affects that we're already seeing back in 2013.

By 2014, Ms. Sales did get her disability placard. 1It's
one of those handicap placards that can hung froma rearview
mrror of a car.

Al'so, Dr. Averilla diagnosed Ms. Sales wth congestive
heart failure. And what that -- that's, again, a function
when the heart isn't able to punp. This is nore affecting the

| ight side of the heart. 'Cause the way the heart works is
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the right side of the heart pushes the bl ood through the
lungs. It cones back to the left side of the heart. Now that
it's picked up the oxygen fromthe |ungs and then goes to the
body. If that right side of the heart isn't punping well
enough, the fluid backs up and it causes congestion. And
that's what we call congestive heart failure. Ms. Sales had
t hat too.

And | don't know how many records we'll show you, but the
record is replete with references that Ms. Sales, from 2010
to today suffers fromfatigue. She has no energy. And we'll
tal k about today in a mnute.

So that was Ms. Sales' condition when she canme to us in
July of 2016. She was this fragile patient. And, again, the
key point being is that if she truly went for nine mnutes
w t hout oxygen, she would have died on that table. So the
mere fact she survived supports the idea that effective,
timely CPR was done.

So now tal ki ng about the Summerlin adm ssion in July of
2016, there absolutely was concern. There was question, has
this patient suffered an hypoxic brain injury? So we asked a
neurol ogi st to take a | ook at her.

That neurol ogist was a Dr. Tran. And Dr. Tran foll owed
the patient for the tinme that she was at Summerlin Hospital

and she did a bunch of tests to determ ne whether Ms. Sal es
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actually suffered a brain injury. She did three CT scans of
her head. Al three were -- showed no acute injury. And when

we hear the word "acute,” that means new, as opposed to

“chronic," which nmeans ol d.

So the CT scans are not normal, but they show no evidence
of an acute injury. There's nothing on those CT scans that
suggest in any way a hypoxic brain injury. But what do they
show? They show white matter disease. And that's consistent
wth what | told you earlier about her diabetes. This is a
peri pheral neuropathy that is causing white matter disease in
her brain. Every CT scan that we've seen since then
denonstrates it.

So what does that nmean? That nmeans that Ms. Sal es had
this brain danmage. There's not a single expert in this case,
whet her it be our experts or their experts, are gonna say that
that white matter disease is related in any way to what
happened in July at Summerlin. |It's not. That's an old,
chronic injury fromthis mcrovascul ar di sease.

The other test that doctor -- the doctor did was called
an el ectroencephal ogram an EEG It's a test where they put
t hese el ectrodes on your head and it allows you to neasure the
brain activity in your head. That was done on Ms. Sales. It
was conpl etely nornal

Ms. Sales was not diagnosed with a hypoxic brain injury
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at Summerlin Hospital. |In fact, by the tine she's discharged,
t he neurol ogic examby Dr. Tran was perfectly normal. She
still had sone confusion. And because of that, Ms. Sal es was
transferred to a rehabilitation facility, where she stayed for
a week. By the tinme she left the rehabilitation facility, she
was i ndependent of all her activities of daily living. She
was tal king. She was wal king. She was able to take care of
hersel f.

So, then, what happens next? There's no diagnosis of a
hypoxic brain injury at the rehab facility. So back in 2015,
Ms. Sal es changed primary care physicians. She switched from
Dr. Averilla to Dr. Adolfo. And getting back to 2015,

Dr. Adolfo, when she gets involved, identifies these sane
probl ens as they chronic problens as fatigue, her inability to
breath well as well as.

But now, on August 9th, 2016, is the first tinme that
Dr. Adolfo sees Ms. Sales after our event. Doctor -- and
you'll see a lot of that note |I suspect. And that note, a
di agnosi s of hypoxic brain injury is not there.

Dr. Adolfo was well aware of what happened at
Sumerlin Hospital. Dr. Adolfo did a physical exam nation of
Ms. Sales at that tine. And here are sone of the findings
that she nmade: She found that Ms. Sales was conpletely

| ndependent, independent on her ability to take her own
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medi cations, to feed herself, to bathe herself, to dress
herself, to walk, to do transfers. She was continent of bowel
and bl adder.

M. Claggett is correct that while she was at Summerlin,
there were periods of tinme when she would wet the bed and she
woul d stool herself. By the tinme she goes to see Dr. Adolfo
on August 9th, that was no |onger a problem

Ms. Sales was verbal. She was alert. She was
cooperative. She had no weakness. She had no trenors. She
had no seizures. There were no changes in nentation. And she
had no ataxia. Ataxia is kind of a shuffling gait, how you
wal k. | don't know if you renenber, when you saw Ms. Sales,
how she left this courtroomthe other day. She had that
shuffling gait. That's ataxia.

I n August of 2016, Ms. Sal es had none of that.

Dr. Adolfo did not diagnose Ms. Sales with a brain injury.
She didn't. In short all of the deficits that Ms. Sales has
t oday were not present in August of 2016. If Ms. Sales
suffered a hypoxic brain injury, as is clainmed in this case,
she woul d have had those sane deficits, then. Hypoxic brain
injury's not one of those things where you have it and then it
takes a period of tinme for it to showitself. It shows itself
ri ght away.

So now about a week later, on August 18th, 2016,
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Ms. Sales has an episode where she's be getting forgetful

And she's also getting dizzy. So she's taken to the energency
department at Mountain View Hospital. The doctors at

Mountain View Hospital |learn or are aware of what had happened
at Summerlin Hospital.

So they too are trying to investigate, well, what's
causing this? So they too ask a neurologist to take a | ook at
Ms. Sales. That neurologist, and it's Dr. Azma. Dr. Azma
does a CT scan. Shows no evidence of a hypoxic brain injury.
It still shows this white matter disease, this chronic white

matter di sease, but there's no evidence of a hypoxic brain

injury.
Dr. Azma does an assessnent. H's -- the neurologic
exam nation is normal. Wat was the diagnosis or what was the

conclusion? |Is that this change in nentation that she had
wasn't due to a hypoxic brain injury but was due to ortho
static hypotension. And this is -- | don't know if you've
ever had that experience when you're sitting down and you
stand up and you feel a little bit Iightheaded.

That happened, but it was nmuch worse for Ms. Sales. And
t he reason being, begin, is her heart is just not punping
enough. So her head doesn't get enough oxygen. The doctors
at Mountain View Hospital diagnoses that that was the cause of

that problem This nmenory that she had, this dizziness that
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she had was due to that.

So then Ms. Sales -- oh, and actually when Dr. Azma did
the CT scan, they also did an angiogram which is a test
i nvol ving dye where they can actually see the bl ood vessels
going into your head. And another thing they found, in
addition to this white matter disease, was that several of the
carotid arteries that feed blood to the brain, one was
completely blocked. | think it was the one on the right. And
two or three of the others were significantly bl ocked.

So in addition to Ms. Sales having a heart that just
doesn't punmp well, she had a bl ood vessels that aren't open.
So she's getting even less blood to her brain. That's what
causing her condition. It's not hypoxic brain injury from
Sunmmerlin Hospital

So then we go forward to August 25, 2016, is the next
tine that Ms. Sales is in to see Dr. Adolfo. Dr. Adolfo was
aware of the adm ssion to Mountain View Hospital. Dr. Adolfo,
again, does a full neurologic exam nation. And just |like she
found on August 9th, she finds that Ms. Sales is conpletely
I ndependent of taking her nedications, of eating bathing,
dressing, wal king, transferring. She was continent of bowel
and bl adder. And she also had chronic respiratory failure and
t hat she needed oxygen 24 hours a day.

On the neurologic exam there was no weakness, there were
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no trenors, no seizures, inportantly, no changes in nentation.
And she had no ataxia. Again, this problemwalking. In
short, she's perfectly normal from a neurol ogi c perspective.

Dr. Adol fo does not diagnose hypoxic brain injury,
doesn't refer Ms. Sales to a neurol ogist, doesn't do
anything. 1In fact, to today -- to today, in 2019, Ms. Sales
has never been under the care of a neurologist for a brain
injury. She hasn't because she doesn't have one.

In fact, we don't see evidence of these -- the changes in
mentation until eight nonths later, until April of 2017, when
now we're beginning to see these things that Ms. Sales has
today. That's when the nentation change. That's when,
according to the doctors, the nedical records we have --
you're going to hear a very different story fromthe famly.

They' re gonna tal k about how heal thy she was, how nuch
she was hi king up nountains, how she was a perfectly healthy
person until our event and she's been irrevocably changed
since then. That's what they're gonna tell you

The nedical records tell a conpletely different story.
And | woul d suggest to you that as you weigh the credibility
of the evidence, the informati on contained within the nedica
records is far nore credible than what the famly nenbers, who
are trying to get many mllions of dollars for the patient is.

So why is Ms. Sales in the condition she is today? |'m
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not suggesting at all that she's faking it, that she isn't as
injured as much as they say. But what's causing it is her

di abetes. By early -- I'"'msorry. By md 2016, her kidney

di sease had now progressed to stage three. Her ejection
fractions is nowten. So it's gone down from25 to 10. Her
condition is getting worse and worse and worse.

And how does that affect you? Well, if you're not
getting enough bl ood through your body, you' re not getting
enough oxygen through your body, you feel like crap. You feel
weak. That's exactly what Ms. Sales had. Her diabetes,
whi ch has never been well controlled -- the last tinme her
bl ood sugars were nmeasured, they showed 300. A hundred is
hi gh, normal. Three hundred is crazy high.

Her bl ood sugars are not well controlled. You' re gonna
hear a | ot about a test called ALC that has been taken over
the years. |It's a neasurenent of howin a three-nonth w ndow,
how conpliant a patient has been with their diabetes.

M. Sales's AlCs have always been terribly high. It neans
t hat her bl ood sugars are not well controll ed.

So how does that affect her body? It causes this
peri pheral neuropathy with her feet, with her kidneys, with
her eyes, with her brain. So you wll hear fromour experts
who will explain that this deteriorations in Ms. Sales's head

Is not as a result of this hypoxic brain injury that she
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didn't have, but rather the progression of these chronic,
persistent, uncontrolled problens. That's why she has it.

And you may ask yourself, if Ms. Sales has this horrific
brain injury that they' re saying fromhypoxic, why isn't she
being treated by a neurologist? Dr. Adolfo referred her to a
neurol ogist in 2017. Ms. Sal es has never gone. Wy not?

' Cause she doesn't have a hypoxic brain injury is why not.

In any event -- so those are the three | was that |
bel i eve you should assess their credibility of the evidence.
And | believe you will convinced by the evidence, even though
| don't bear the burden of proof, that the six people in that
roomdid the right thing, did the safe thing, and i medi ately
di d chest conpressions pursuant to ACLS protocol.

| believe you'll be nore than convinced that all of the
staff in that roomwere qualified. They knew how to do CPR
They knew how to set up the roonms with the alarns. And
| astly, that the damages that Plaintiff is claimng are not in
any way related to what happened on that July day at
Sumer|in Hospital

So at the end of the case, when you have the opportunity
to address you, again, as | think | alluded to in jury
selection, I'mgoing to ask you to return a verdict in favor
of Summrerlin Hospital and send this nice |lady hone with no

noney.
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So, again, just in closing, | would like to thank you for
your tinme that you're devoting to this case and | ook forward
to the presentation of the evidence with you.

Thank you.

THE COURT: Thank you, Counsels.

Ladi es and gentlenen, as | talked to you previously, we
are going to be dark tonmorrow and Friday. And then we w |
begin the live testinony on Monday norning at 9:00 a. m
Ms. Parks will be giving you your formal badges and | believe
all the parking information.

During this recess, you are adnoni shed not to talk or
converse anong yourselves or with anyone el se on any subj ect
connected to this trial or read, watch, or listen to any
report of or commentary on the trial or any -- any person
connected to this trial by any nedium of information,
including without Iimtation newspaper, television, radio, or
the Internet or formor express any opinion on any subject
connected to this trial until the case is finally submtted to
you.

W will see you back here Monday norning at 9:00 a.m

THE MARSHAL: All rise for the jury.
THE COURT: Just |eave your note backs there and
your pencils. Take all your personal bel ongs, please.

Pl ease watch out for the cords that are on the fl oor
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[ QUTSI DE THE PRESENCE OF THE JURY. ]

THE COURT: Counsel, anything that needs to cone
before the bench before we break?

MR. CLAGGETT: No, Your Honor.

MR. PRANGLE: Not from us.

THE COURT: Thank you. Let's make sure we get al
this ness cl eaned up, please.

MR, CLAGGETT: And 9:00 o' cl ock Monday?

THE COURT: 9:00 a.m Please be here quarter till.

[ Hearing concluding at 4:03 p. m]

kkkk*k*%k

ATTEST: | do hereby certify that | have truly and
correctly transcribed the audi o/video proceedings in the

above-entitled case to the best of ny ability.

LLISON SWANSON] CSR NO. 13377 |
CERTIFIED SHORT REPORTER
FOR THE STATE OF CALIFORNIA
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