
TR-  1

 1 STATE OF NEW MEXICO 

 2 COUNTY OF DONA ANA 

 3 THIRD JUDICIAL DISTRICT COURT 

 4  

 5 TOMMY SOWARDS AND BARBARA SOWARDS, 

 6 HUSBAND AND WIFE, 

 7          PLAINTIFFS,                  JUDGE DRIGGERS 

 8 v.                                    CV09-2563 

 9 LAS CRUCES MEDICAL CENTER, LLC, 

10 ET AL., 

11          DEFENDANTS. 

12           

13              TRANSCRIPT OF PROCEEDINGS 

14            

15           On the 5TH day of SEPTEMBER 2014, at 

16 approximately 12:48 P.M., this matter came on for 

17 12-PERSON JURY TRIAL, before the HONORABLE DOUGLAS 

18 R. DRIGGERS, Judge of the Third Judicial District, 

19 Division VII, State of New Mexico.                     

20           The Plaintiffs, TOMMY SOWARDS AND BARBARA 

21 SOWARDS, appeared in person and by Counsel of 

22 Record, RANDI MCGINN, KATHLEEN LOVE, and MICHAEL 

23 SIEVERS, Attorneys at Law.                                 

24           The Defendant, BIOTRONIK, INC., appeared 

25 by Counsel of Record, WILLIAM GOULD, JOSEPH 
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 1 will instruct them that the time is up and then they

 2 will be allowed to complete their sentence and they

 3 will sit down.

 4 I do not anticipate the court will

 5 need to intervene and tell any of these attorneys

 6 that their time is up, but that's the procedure that

 7 the court follows, and these attorneys know it well.

 8 So with that, it's now the opportunity for the

 9 plaintiff to give her closing argument.

10 Ms. McGinn, are you prepared to give

11 your closing?  

12 MS. MCGINN:  I am, Your Honor, thank you.

13 THE COURT:  You may proceed.

14 MS. MCGINN:  Your Honor, opposing counsel,

15 Tommy and Barbara, and members of the jury.  It's

16 been a long three weeks.  I hope you brought

17 something to do while you are waiting in the room.  

18 I want to talk to you first about

19 what I've noticed at nighttime when I've been going

20 home every evening and turning on the national news.

21 And that is there are a lot of things in our world

22 to be afraid of.  I don't know if you've been seeing

23 the same things on the national news, Ebola outbreak

24 in Africa, ISIS cutting off the heads of our

25 journalists, rioting in the streets of Joplin,
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 1 Missouri.

 2 The one place you shouldn't have to

 3 be afraid, where you should never have to worry

 4 about whether you are being told the truth and

 5 giving advice that is free from influence,

 6 particularly the corrupting influence of money, is

 7 in the emergency room of your local hospital.

 8 By now you know that you probably

 9 will never look at health care the same again

10 because you've learned all of the things that go on

11 in the background that I'm sure you never thought

12 about probably until this case because I was in a

13 very similar situation.

14 You are the first 13 members of this

15 community to find out what was going on here in Las

16 Cruces from 2005 to 2010 after Biotronik put a

17 pay-to-play lawyer -- pay-to-play doctor into the

18 hospital here in Las Cruces.  And I suspect at this

19 point, it's made you thankful that during that

20 five-year period of time you didn't have to go to

21 the emergency room, or one of your loved ones didn't

22 have to go to the emergency room of Mountain View

23 Hospital where Dr. Klonis and Ed Tague were trolling

24 for patients to put in a pacemaker.

25 It's not the first time that
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 1 happened.  As you heard from Brad Hennagir, that's

 2 the same thing that D.O. Klonis did when he was

 3 working at the hospital in Missouri.  It wasn't news

 4 to anybody.  That is what he had done before, that's

 5 what he was doing here, and he was looking for a

 6 reason to implant a pacemaker whether you had, like

 7 Mr. Sowards, exertional chest pain from lifting

 8 rocks in your backyard, or whether you were tired

 9 because you had a one-year-old and a stressful job

10 like Ms. Fraga, or whether you were still a little

11 lightheaded, or whether you fainted from a vasovagal

12 response in the shower.  Any of those would have

13 been a reason to put a pacemaker inside of you, and

14 that's what was going on at the hospital.

15 I want to start with you, actually,

16 where I left off, I think, with Dr. Mazer.  It seems

17 like a long time ago, but I think it was yesterday

18 or the day before.  If you were a product

19 manufacturer and you didn't care about the patients

20 and you wanted to set up a system where your sales

21 people would sell as many pacemakers and

22 defibrillators as possible, what would you do?  How

23 would you set up intentionally a system that said

24 the heck with the anti-kickback rules, we're just

25 going to try to get you to sell as many of these
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 1 devices as possible.

 2 I think Dr. Mazer started off with

 3 the very first category of those things.  What you

 4 do, I think, is you would hire unethical sales

 5 representatives.  Would you make a point of going

 6 out and finding those particular individuals because

 7 those people would have no qualms violating the

 8 rules, and those people would sell as many devices

 9 as possible.

10 What did Biotronik do in this case?

11 It hired Edward Tague who you know by now is an

12 unethical sales representative.  Here's their plan,

13 and I think we showed you in opening, they had a

14 plan to hire competitive reps from other companies.

15 They could have picked any company.  

16 That you recall Dr. Mazer talked

17 about Guidant, right at the time they hired them,

18 was having a bunch of ethical problems with devices.

19 They hadn't told patients that these devices were

20 killing people so the company had a bunch of

21 investigations, and after lawsuits were filed, and

22 they finally got bought out by Boston Scientific.

23 What happened was it made a lot of

24 Guidant reps available, and one of the Guidant reps

25 that was available to be hired in 2004 by Biotronik
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 1 was Edward Tague.  Why do I say that he was

 2 unethical?  Well, you've seen it, why he's ethically

 3 challenged.  We've been through this with him.  This

 4 is the various stories regarding the programmer that

 5 got lost, which, you will recall, the first story he

 6 told in his affidavit was that it crashed.  

 7 The second one is that it didn't

 8 power on and it got shipped to Portland, and then

 9 when we said give us the documents, you say that you

10 tracked all of these things, where are the

11 documents, it turns out the thing that he sent to

12 Portland was not a programmer he even had at the

13 time that Mr. Sowards had his pacemaker

14 interrogated.  

15 And then they -- so they sent Mr.

16 Schaney around for six weeks to every programmer in

17 the Southwest trying to find the one that had Mr.

18 Sowards' interrogation on it, and they could not

19 find Mr. Sowards' interrogation.

20 You will recall all of the testimony

21 was that you can't accidentally erase things off

22 these programs, you have to push a button to make

23 things be erased.  And then he came to trial, and

24 this is the story he gave you at trial.  "A St. Jude

25 rep stole the programmer.  
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 1 "How do you know that?  

 2 "One time I saw the programmer in the

 3 back of a St. Jude rep's truck -- trunk."

 4 I've got to tell you, if I knew it

 5 was an issue in this case, and if I were a Biotronik

 6 rep and I saw somebody with a programmer in the

 7 trunk that I knew everybody had been looking for for

 8 six or seven years, I might say something to the St.

 9 Jude rep like, "Hey, isn't that a Biotronik

10 programmer?  Where did you get that?  Hey, we've

11 been looking for that programmer all over the place.

12 Can I have that?"  Or maybe you just call Biotronik

13 and give them the license number of the guy's car

14 and say, "Hey, I think this is where the programmer

15 is."  

16 Nobody did any of that because, in

17 fact, all these stories are not true.  And that

18 gives you a feel for Mr. Tague and what kind of

19 person he was.

20 We also talked about this some.  This

21 is his taxes that he didn't pay for 2005 to 2010.

22 You've got an impeachment instruction in there that

23 says someone who does bad acts, who doesn't pay

24 their taxes, is the kind of person that you can

25 choose not to believe at all.
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 1 First time he said he was trying to

 2 negotiate with the IRS, using his divorce as an

 3 excuse not to turn over any of his financial

 4 records, he said he had already given them all to an

 5 accountant who was negotiating with the IRS, and so

 6 he never produced things in his divorce.  

 7 Then in his deposition last year, he

 8 said they are working it all out with the IRS.  And

 9 then in his deposition a couple months later, he

10 said he was using an outfit called Tax Resolution

11 Services.  He told you he was taking care of his

12 taxes with a new group, Tax Defense Partners. 

13 I gave him that release in the middle

14 of his testimony, and we actually got some documents

15 from him, and what does it show?  It wasn't -- he

16 suddenly got religion and I think -- I think Mr.

17 Silva said he's gotten a job, and now he has the

18 money to pay back the IRS, and now he's starting to

19 pay back the IRS.

20 Well, that's not true.  The IRS,

21 apparently, has found out finally, after all this

22 time, that he didn't pay his taxes and they sent him

23 a notice.  I suspect they've sent him several

24 notices because the one you have, the one we got

25 from the release, is the final notice.  They don't
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 1 send that one first saying you haven't paid

 2 anything.  That final notice was sent to him on July

 3 29th of this year, just a couple weeks before trial.

 4 You've got that in the file.  It

 5 shows he has paid nothing on his taxes, although he

 6 keeps showing up to the same people, "Trust me.  I'm

 7 fixing it.  I'm working on it," and he hasn't even

 8 done that.  You have that now in the exhibits.

 9 There's the letter there.  I think

10 it's Exhibit 19.  You will be able to take a look at

11 it.  He owes $525,000 in taxes.  The most

12 interesting thing, though, is because he didn't

13 report it, you know, he said back in 2011 he was

14 already working on it.  

15 He, apparently, didn't report it to

16 the IRS because his ploy has worked because they are

17 only looking for him to pay 2007 to 2010.  Because

18 if you wait long enough and they don't find out,

19 they don't come after you for the taxes in 2005 and

20 2006 where he also didn't pay taxes.  So he's gotten

21 an advantage even over the IRS by not telling the

22 truth.

23 What else would you do if you wanted

24 to set up a system where you would encourage people

25 just to sell as many devices as possible?  The next
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 1 thing you would do is you would recruit a

 2 pay-to-play doctor.  We're not the people who came

 3 up with the term "pay-to-play doctor."  That is

 4 right out of Biotronik's own documents on the

 5 targeting form that they used to target doctors,

 6 and, also, in their powerpoint presentations where

 7 they are trying to teach sales people how you go out

 8 and try to find them.

 9 Here is the pay-to-play doctor that

10 Biotronik hired.  There is the form I think we

11 showed you, and you've got it as an exhibit with the

12 term "pay-to-play" on their form, not something we

13 created.

14 D.O. Klonis, I'm glad the defense

15 played his deposition for you because you got a

16 feel, I think, kind of, for who the real person was

17 and what he was like.  I think a couple times he

18 said, "Well, you know, I'm an ethical guy," but you

19 can tell just by his mannerisms and things that he's

20 not based on all the things that he did.

21 Not just that, this was no surprise

22 to anybody.  Hummer, Mr. Hummer from the -- the

23 former CEO from the hospital said when he hired him,

24 we knew he had a problem already back where he came

25 from very similar to what is going on in this case
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 1 before he agreed and found him, which is something

 2 that everybody knew, including the people at the

 3 hospital.

 4 What would you do, in addition, if

 5 you wanted to just sell as many pacemakers as

 6 possible?  If that were your goal and you didn't

 7 care about that, you would make a deal to pay the

 8 doctor and to get around the anti-kickback laws.

 9 This is where you see through the

10 exhibits it takes a little bit of money that you pay

11 the doctor to make a lot of money.  You pay the

12 doctor and he orders the devices and it comes from

13 the hospital and that's how you get your money.

14 Studies where there was no research really done.

15 I invite you to go through these

16 binders.  The binders that you have is an

17 administrative binder from one of the studies.  I

18 would say 95 percent of it is documents prepared by

19 Biotronik, nothing that anybody did on the study.

20 The other binder, if you heard, is

21 the one where the most work of all was done on this

22 study.  Look through that because probably 80, 85

23 percent of it is completely blank for that study.

24 Yet, he was recruited to do a study.

25 Training.  Set up a training program
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 1 where it's really not training, people just watch

 2 you do things.  And then the worst thing of all, you

 3 do $1,000 an implant, and you actually violate all

 4 the rules and say I'm going to pay you $1,000 for

 5 every implant that you put in.

 6 How does that work?  And here's -- I

 7 wanted to pull up Dr. Graor's transcript because

 8 they keep saying "Oh, no.  No.  It really was for

 9 research."  Dr. Graor talked about research at the

10 first part, and then was asked by Ms. Love, "Did

11 he," meaning, Dr. Klonis, "ever tell you how much

12 money he was getting for doing Biotronik implants?"

13 Dr. Graor's answer, "He did.  He said

14 it was $1,000 per device."  Now, you heard Mr. Mazer

15 is not making that $1,000 per device, but $1,000 an

16 hour.  So you think maybe that's not that much money

17 for a doctor, but let me show you why this was such

18 an incentive for doctors, and, in particular, D.O.

19 Klonis.

20 This is how much money -- you've got

21 the bill for Mr. Sowards.  This is how much he

22 charged for his time to do the pacemaker implant,

23 D.O. Klonis did.  That's how much money he got.

24 $1,223.

25 If you decide to pay the pay-to-play
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 1 doc, here's, first of all, $1,000 bonus, almost

 2 doubles what he got paid for the procedure in the

 3 first place.  Then if you can get the person

 4 enrolled in a study, and, by the way, none of the 

 5 studies have $1,000 payment.  They are all various

 6 -- for signing somebody up, I think it's $550 and

 7 $600 are the rates.  

 8 If you can get the patient signed up

 9 for a study, you get $600 just for signing the

10 person up for a study, and then if you can have a

11 trainee come and watch you, watch you while you are

12 doing this implant, if you're the pay-to-play

13 doctor, you can get another $1,500.  So you can turn

14 $1,223 into $4,323.  You can almost triple the

15 amount of money you make if a company is willing to

16 pay you that money.

17 That's what the evidence shows, and

18 the difference between the things you see on the

19 news and this case, is that in this case you can

20 actually do something about it.  We can't fix Ebola,

21 we can't fix ISIS, we can't stop the rioting in

22 Missouri, but the American jury is the most powerful

23 entity in the country.

24 And the 12 of you together, I will

25 tell you, will have more power than you have ever
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 1 had in your entire life once you go back into the

 2 jury room.  You have the power not just to do

 3 justice, but you have the power to protect this

 4 community and to change this so that this kind of

 5 thing not only will it never happen in Las Cruces

 6 again, but never happens anywhere else.  That's the

 7 power you have.  It is more power than I have.  I

 8 can't make them change.  They don't even like me

 9 sometimes when we're objecting at things.  

10 More power than the governor, more

11 power than the president, and I hate to say it, more

12 power than even Judge Driggers here you will have

13 when you go back to that jury room.

14 How do you do that?  Let me talk to

15 you about the instructions you are going to get and

16 how you go about all of that.  The first instruction

17 you will get is a conspiracy instruction.  That the

18 defendants with or through its agents or employees

19 by words or acts combined to form a conspiracy with

20 D.O. Klonis, that the conspiracy was for the purpose

21 of enriching or making money for a person or company

22 from the sale or implantation of these devices.

23 Now, where you start -- 

24 Let me get that, Judge, if I can.

25 See if I can switch over, Judge.  
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 1 This is where I propose that you

 2 start.  This is the special verdict form that you

 3 will get to answer and you go through each question.

 4 The first question says "Did plaintiffs prove any of

 5 their three theories of liability against Biotronik

 6 or its agent Edward Tague."  

 7 The first question you have to answer

 8 is the civil conspiracy question.  "Civil conspiracy

 9 to implant a pacemaker into Tommy Sowards that

10 wasn't necessary or medically indicated," and you

11 answer "yes" or "no."  Did we prove that?  

12 Let me tell you about the proof that

13 is required and what we have established.  I think I

14 told you straight up, straight up, the first day of

15 jury selection, co-conspirators, we weren't going to

16 get a confession.  It's not like in the movies where

17 they suddenly come in and they are all still working

18 at the same company, they are all working together,

19 that's their job and somebody breaks down and says,

20 "Oh, what were we thinking?  What were we thinking? 

21 What were we doing?"  They don't confess in a

22 conspiracy case.

23 In fact, Ben Franklin had the quote

24 in the revolutionary war, "We all hang together, or

25 we will all hang separately."  That's what happens
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 1 in conspiracy cases.  The one crack in the armor

 2 that you saw was from an insider in the company, a

 3 fellow named Max Bennett.  Let me see if I can make

 4 this work for you.

 5 Mr. Bennett came in to testify as

 6 follows:  

 7 (Video clip played for jury.)

 8 "So before the meeting I talked to

 9 Jeff Schaney, and he indicated to me that Dr. Klonis

10 is a very poor physician for Biotronik, and that he

11 -- Biotronik helped him move to New Mexico."

12 MS. MCGINN:  Hold on a second.  I think

13 we're not getting the picture up, Judge.  

14 Thanks, Kath.  I think the sound is

15 fine.  Yeah, let's just play the sound if we can't

16 get the picture.  Okay.  

17 (Playing video clip for jury.)

18 "So before the meeting, I talked to

19 Jeff Schaney, and he indicated to me that Dr. Klonis

20 is a very poor physician for Biotronik, and that he

21 -- Biotronik helped him move to New Mexico.

22 "Q   You claim that Biotronik found

23 Dr. Klonis a location in Las Cruces? 

24 "A   I was told by Jeff Schaney that

25 the company helped, so, yes.  I don't know exactly

VICKIE ISAACS, CCR, RPR
THIRD JUDICIAL DISTRICT COURT



TR- 27

 1 what manner or fashion, but I was told that Musmanno

 2 had a very long relationship with Dr. Klonis for 20

 3 years or so -- excuse me -- and that the company

 4 helped him find this opportunity." 

 5 (End of video clip.)

 6 MS. MCGINN:  Sorry I couldn't get that

 7 video to work, guys.  Okay.

 8 THE INTERPRETER:  Your Honor, the

 9 interpreter needs a moment.

10 THE COURT:  You may have it.

11 MS. MCGINN:  Just let me know when you are

12 ready, Judge.

13 THE COURT:  We are ready.

14 MS. MCGINN:  How do you prove a conspiracy

15 then if people don't confess?  And, by the way, you

16 had some direct evidence because Max Bennett came

17 forward to say I was told directly by Biotronik

18 supervisors that they brought D.O. Klonis here, and

19 they put him in Mountain View Hospital.  They have

20 known him for years, and they are the ones that

21 arranged for him to come here.  He was an important

22 implanter for us, and you need to go and smoosh the

23 guy to make sure that he does that.   

24 How else do you prove conspiracy

25 besides direct evidence like that is circumstantial

VICKIE ISAACS, CCR, RPR
THIRD JUDICIAL DISTRICT COURT



TR- 28

 1 evidence?  You've got a jury instruction on

 2 circumstantial evidence.  It consists of proof of

 3 facts or circumstances which give rise to a

 4 reasonable inference of the truth of the fact sought

 5 to be proved.

 6 Why do I have country western dancers

 7 on there?  Because, for one thing, when I was here

 8 40 years ago, this is where I learned how to country

 9 western dance is right over there at New Mexico

10 State with some of those Aggie boys.  

11 This is before the movie Urban Cowboy

12 for some of the older folks remember that.  When you

13 could actually tell where somebody was from in New

14 Mexico by the way they dance because everybody had

15 sort of a different dance style.

16 But conspiracy is like dancing.

17 Circumstantial evidence is like watching people

18 dance.  When you see two people dancing, you know

19 that somebody did the asking, but you don't know

20 who, and somebody agreed, but you don't know which

21 one agreed, but you can see them dancing together

22 and so you know by circumstantial evidence that

23 there was somebody asking and somebody agreeing.

24 And it may not have been my words, it

25 may have just been a look or a toss of the head or
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 1 something, but somebody asked and somebody said yes.

 2 So how does that relate to this

 3 particular case?  This is the quote that I think I

 4 used with Mr. Langer.  This is an Ambrose Bierce

 5 quote, "A corporation is an ingenious device for

 6 obtaining profit without individual responsibility."

 7 What often happens in these cases is

 8 that the -- all the corporate people come in and

 9 say, "Well, it wasn't me, it was somebody else's

10 responsible to supervise or to do this or to do

11 that, so none of us are responsible."  

12 Here's what the jury instructions

13 say, and here are all the people so that you

14 remember who they are.  Jake Langer is the

15 president, there's Tom Brown who we don't have a

16 picture of, Bob Musmanno testified, who was the

17 supervisor of the western region, Jeff Schaney, who

18 was in charge of the southwest region, Max Bennett,

19 the business development specialist, and then Ed

20 Tague the sales representative.

21 Here's what the jury instruction

22 says. "Any act or omission of an officer or an

23 employee of a corporation within the scope and

24 course of his employment is the act or omission of

25 the corporation." 
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 1 Biotronik has agreed that Edward

 2 Tague was its agent.  So any acts of Edward Tague

 3 are acts of the corporation.  That means what any of

 4 these people know, Biotronik knows.  What any of

 5 these people hear, Biotronik hears.  What any of

 6 these people say, Biotronik says, and what any of

 7 these people do, Biotronik does.  Any of them.

 8 That's how the corporation acts.  They can't diffuse

 9 responsibility and say it was somebody else.  All

10 the acts combined are the acts of the corporation.

11 So what happened?  What do we know

12 from the circumstantial evidence about how all this

13 came about?  Pre-2005, this is Max Bennett's

14 testimony, he was told that the company helped bring

15 him here, that they knew him and they arranged it.

16 And sometimes in these kind of conspiracy cases

17 where people aren't going to confess or tell you the

18 truth right up front, you can find the truth in

19 between the different stories that people tell.

20 If you recall, Mr. Hummer came in and

21 said just out of the blue D.O. Klonis contacted me.

22 D.O. Klonis said out of the blue John Hummer

23 contacted him.  They are telling different stories

24 about what happened, and we don't know what

25 Biotronik did, whether they just called D.O. Klonis
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 1 and said, "We've got a great opening for you.  You

 2 might want to look into coming back to Cruces.  We

 3 know you've got a brother in Santa Fe.  There's an

 4 opening up at Mountain View Hospital."

 5 But there was some contact before he

 6 came here by the people he had known from Biotronik

 7 for over 20 years.  That's Musmanno and Tom Brown,

 8 and, also, I think it was Schaney that he had known

 9 for eight to ten years.

10 So what happens when he gets here?

11 He comes to Cruces in 2005, and this document that

12 we showed you, again, in opening statement very

13 instructive about whether there was some kind of

14 deal before he came here.

15 One year prior to ever using his

16 first Biotronik product, he had set up this White

17 Sands Institute for Clinical Research.  It never did

18 research on any other devices.  It was set up for

19 the express purpose of making a deal with Biotronik

20 to begin to get paid for research projects.  That

21 was set up in August of 2005, about a year before he

22 ever implanted his first Biotronik product.

23 At the end of 2005, even though Mr.

24 Tague said to you "I never met this guy until I

25 moved to Las Cruces in the summer of 2006," Bob
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 1 Musmanno says, no, I came to Las Cruces to meet with

 2 him.  I met with him, Geoff Schaney, Ed Tague.  We

 3 all went over in the fall of 2005 to El Paso for a

 4 two-hour business dinner where they talked about

 5 business and having D.O. Klonis represent them.

 6 But, as you can tell from his

 7 deposition, D.O. Klonis is a cagey kind of guy, and

 8 he was not -- he was a pay-to-play doc.  He was not

 9 going to implant a Biotronik pacemaker unless they

10 gave him something first.  So even though they came

11 and took him to dinner here, there wasn't a deal in

12 place yet, and so he didn't implant a Biotronik

13 pacemaker.

14 And then -- this is when they come

15 for the two-hour meeting.  There's a two-hour

16 dinner.  

17 I don't do this, by the way.  I have

18 somebody in my office who is wonderful at animating

19 these things.  

20 Then they go back to Portland and

21 they send this letter that causes D.O. Klonis to

22 come to Portland.  This was the one that got sent

23 out on April 1st saying -- from Geoff Schaney

24 saying, "Look, this guy wants to come out here."  He

25 wants to -- and within three weeks, he had a meeting
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 1 with the CEO in Portland.  

 2 And the e-mail is really instructive

 3 because he -- I think Mr. Langer said some of these

 4 people want to tour the factory, they want to see

 5 how our device is made.  He didn't want to see any

 6 of that stuff.

 7 He said when I come out, I want to

 8 talk to you about business.  The most important

 9 thing is to discuss his research interest, as well

10 as business objectives as they related to Biotronik.

11 He came there with an agenda to say I'll implant

12 your products if you give me something.  If you give

13 me something.  But I'll only implant your products

14 if you give me something.  

15 Sure enough, within three weeks he

16 was there meeting with Jake Langer and Tom Brown,

17 his buddy, and the other people that he worked with

18 before, and that all happened in April of 2006.

19 And so here's what we looked at.

20 2005, no implants of Biotronik.  You've got the

21 defense exhibit.  It shows what he was implanting --

22 how many devices he was implanting from each company

23 for each year, and then the months through 2006.

24 He doesn't implant anything until he

25 gets a deal.  At the beginning of 2006, they haven't
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 1 made a deal with him either.  He doesn't implant any

 2 Biotronik.  And then something starts happening.  Do

 3 you see the yellow for Biotronik come on when he

 4 starts implanting?

 5 About the middle of 2006, well,

 6 spring of 2006, Max Bennett is sent to New Mexico to

 7 talk about studies with Klonis.  So he comes out

 8 after that meeting in April to say we might set up

 9 some studies with you.  Ed Tague moves to New

10 Mexico.  

11 That, I think, was one of the things

12 he wanted.  He wanted a person here even though

13 there were representatives in El Paso that could

14 have serviced him.  He said, "I want a rep here in

15 New Mexico," they said, "yes," and moved Ed Tague

16 here to New Mexico to become, as you've heard,

17 essentially, an office staff member for him, even

18 though that's completely inappropriate.  

19 He's not supposed to be helping with

20 the office staff, he's not supposed to be booking

21 appointments, he's not supposed to be going off to

22 clinics where there aren't any interrogations, but

23 he's doing all of that.  That's part of the deal.  

24 So I want a person.  First, they gave

25 him a person who was -- became a full-time employee

VICKIE ISAACS, CCR, RPR
THIRD JUDICIAL DISTRICT COURT



TR- 35

 1 for him.  Then he begins -- after Ed Tague moves

 2 here, he implants some in that yellow.  That yellow

 3 line is the Biotronik implants.  He implants some --

 4 I think that's June or July of 2006 right after Ed

 5 Tague gets here, but then the next month he doesn't

 6 implant any again.

 7 And then there is this finger on the

 8 scale email in September of 2006.  If you recall,

 9 Mr. Langer was on the phone, D.O. Klonis had

10 submitted several research proposals to Biotronik,

11 and, in fact, they were rejected.  Here is the

12 rejection in September of 2006, and, Mr. Langer, the

13 president of the company, reaches out and says,

14 "You've rejected this site for D.O. Klonis and it's

15 going to have a serious impact on sales, and I want

16 to talk to you about your rejection of D.O. Klonis."

17 Which, when a CEO calls you, guess what?  D.O.

18 Klonis gets a study, and, sure enough, there.  Let's

19 see if I could just pull them up and you can read

20 that.

21 "Serious impact on sales.  I need to

22 discuss with you the proposed rejections in regard

23 to Dr. Klonis," and then another doctor as well.

24 11-27-06, what do you know?  The

25 first study is approved, even though they didn't
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 1 want to approve him, even though the study

 2 department didn't want to approve him, but more

 3 things were done, also, in November when the study

 4 didn't get approved on November 7th of 2006, and

 5 you've got this document in there, even though they

 6 didn't have a consulting agreement with him.  

 7 That's when they paid him $18,000 to

 8 go over to McAllen, Texas, for two days and just do

 9 procedures while other doctors watched.  They gave

10 him $1,500 for a procedure for each one of those

11 doctors.

12 Once he got the $18,000, what do you

13 know?  He began to implant Biotronik devices, and

14 then he got a study, and then he began to implant

15 more and more and more Biotronik devices.

16 And then a year later on November 1,

17 '07, they gave him a consulting agreement saying

18 anytime you demonstrate for a trainee, the ICD

19 implantations, we're going to give you $1,500 a pop.

20 And you can have the same person come back ten times

21 if you want to at $1,500 a pop just to watch you

22 while you do an implantation, and we'll pay you that

23 too.

24 Look what happens.  Here, that's the

25 date of his study that he got approved for.  All of
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 1 a sudden, as soon as his study gets approved for the

 2 first time, he's greater than 50 percent for devices

 3 that Biotronik selected, and then that continues for

 4 the next number of years.  2007, he's 92 percent

 5 Biotronik, 2008, he's 94 percent Biotronik, 2009 --

 6 by the way, in 2008 is when they canceled his --

 7 said we're going to cancel your consulting agreement

 8 because they won't let us pay you anymore $1,500 a

 9 pop, and that's when it dropped in 2009.

10 But then in 2010, again, back up to

11 100 percent Biotronik.  If that isn't evidence to

12 you of a pay-to-play deal of offering something and

13 a doctor saying I'm not implanting until you give me

14 what I want, I want a sales rep, and now I want a

15 study, and now I want to get paid for consulting

16 agreements, that's all in the records for you.

17 That's what happened, and that's how D.O. Klonis

18 came and was allowed to implant devices in people

19 here in New Mexico.

20 I want to talk about one thing before

21 I move on.  That is the redemption story that you

22 actually did see.  It wasn't Ed Tague.  Ed Tague is

23 not the redemption story.  Ed Tague is still saying

24 stuff to people and still doing the same things he

25 was always doing.
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 1 The true redemption story, and a real

 2 act of bravery that you saw in this courtroom, came

 3 from Dr. Graor who is a man who made a horrible

 4 mistake 20 years ago doing what is being accused in

 5 this case.  He was taking money that was supposed to

 6 go to Cleveland clinic, keeping it, rather than

 7 paying it back to the Cleveland clinic.  And because

 8 of it, suffered the worse penalty possible.  He got

 9 his license to practice medicine removed in Ohio.

10 For 20 years he has tried to work his

11 way back and be an honest man and give his drive and

12 get his medical license back.  And he's worked here

13 in this community for 20 years.  And he didn't want

14 to come testify in this case because he knew as soon

15 as he hit the stand to tell you the truth about what

16 was going on at Mountain View Hospital, that these

17 lawyers would attack him and expose him in this

18 community with all this stuff from his past.  

19 And he got subpoenaed so he didn't

20 really have a choice to come, but he told the truth

21 anyway with all the reasons not to.  If he just had

22 not told the truth, they wouldn't have come after

23 him like that.

24 But he said to you, D.O. Klonis told

25 me when he was trying to convince me to sign on with
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 1 Biotronik two things.  One, that they were paying

 2 him for research, but, secondly, and this is the

 3 thing that every witness who hit the stand said,

 4 it's illegal and wrong.  I think their experts said

 5 if I found out somebody was doing this, I'd kick

 6 them out of my office, I'll tell everybody about

 7 them, and he would never come into my office again.

 8 What D.O. Klonis told Dr. Graor the

 9 thing that caused him to be excoriated in public

10 over his past sins, was that he was getting $1,000

11 per implant per device.  Now, whether those checks

12 were coming through Biotronik or whether they were

13 coming from Mr. Tague, because, D.O. Klonis, when

14 they started pulling things away from him he's

15 saying I'm not doing this anymore unless I get

16 something too, whether they came from either place,

17 it is the same.  It is the same because Ed Tague

18 acts for Biotronik.  If they paid in cash, and

19 you'll get a chance to look at D.O. Klonis' records,

20 there are all kinds of cash transactions.

21 Again, if he were smart, he never

22 would have taken the cash and put it in his account,

23 and who knows if there's other places that money is

24 stashed.  But you will see sort of the finagling

25 things that were going on in his own account with
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 1 your own eyes when you get back to the jury room.

 2 I just wanted to acknowledge Dr.

 3 Graor because I think that was a brave thing that he

 4 did, even though he was subpoenaed.

 5 On this form we would ask that you

 6 say, yes, we have proved conspiracy.  I think I told

 7 you -- let me put all this down so I can do my

 8 little demonstration again.  When we were talking in

 9 opening statement the burden that we have, and we've

10 got -- it is just 51 percent, that one sheet of

11 paper.  If you've got two stacks of paper, that's

12 all it takes for us to win.

13 The truth is, we've proved much more

14 than that to you.  It's been hard to dig up all this

15 stuff.  We went through a million documents to find

16 the documents that we presented to you.  We've

17 presented a lot more than that.  Not just

18 circumstantial evidence, but direct evidence, and

19 not just that, our experts who have come to talk to

20 you haven't just said, oh, this is to a reasonable

21 degree of medical probability.  It's just 51 percent

22 sure that I think that these implants were wrong.  

23 Dr. Fischer said I can look you in

24 the eye and tell you I'm 100 percent sure none of

25 these devices should have been implanted.  Not in
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 1 the three patients that came before Mr. Sowards, and

 2 not in Mr. Sowards.  Not even 51 percent.  I'm

 3 telling you he's 100 percent sure.  These were class

 4 three do not implant devices, and they should never

 5 have been implanted. 

 6 Each time they were implanted, a

 7 class three do not implant, Ed Tague was standing

 8 right next to D.O. Klonis, right next to his side,

 9 and never reported him for any of that.  So we have

10 more than met our burden in this particular case.

11 Here's the special verdict form.

12 It's changed a little bit so I'm going to skip pass

13 that one because we've added some more language to

14 it.

15 The second claim that we've made is

16 negligent violation of rules and standards.  You

17 have the rules that you can look at.  This is the

18 Anti-kickback Statute, and we've quoted the language

19 of the Anti-kickback Statute.  

20 Precisely, it's illegal to knowingly

21 and willingly offer to pay any remuneration to

22 purchase, order, or arrange for, or recommend

23 purchasing or ordering any goods, service, or item

24 for which payment can be made or on part under a

25 federal health care program.  You've got all these
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 1 exhibits.  He violated every one of them.  You've

 2 got them in evidence.

 3 Biotronik violated the Anti-kickback

 4 Statute, the Stark Act, the AdvaMed standards.

 5 Those are the standards that the industry puts

 6 together and that Biotronik has signed on to, and

 7 they violated all the rules which say there is no

 8 pay-to-play.  There is no pay-to-play because we do

 9 not want to incentivize doctors to implant as many

10 pacemakers as possible.

11 So on that I would say, yes, on that

12 one too.  And then the third claim is negligent

13 supervision, retention, and training of Edward Tague

14 by Biotronik.  There's the two; negligence --

15 negligent retention, training and supervision.  But

16 let me talk about negligent training first because I

17 wanted to show you something about that too.

18 What is the evidence of negligent

19 training?  Well, it was their job, and they admitted

20 to train him and supervise him.  Here is the thing

21 that should have set off alarm bells all over this

22 company.

23 Look, either Mr. Langer was willfully

24 blind about what was going on in his company, or

25 he's not telling you the truth about either their
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 1 investigations or how things were running at

 2 Biotronik.

 3 How do you know that?  It's Exhibit

 4 37D that you have in evidence.  It's this report.

 5 It's the report of January 22nd, 2010, talking about

 6 Ed Tague's sales in 2009.  Remember, these sales

 7 quotas get set in Germany, and then get divided

 8 among the United States.  They don't do any kind of

 9 analysis like how many pacemakers does Las Cruces

10 need.  

11 It does come from here up.  Germany

12 says we want to make this much money, comes to the

13 American company, they divide it up, they say this

14 is how many pacemakers and defibrillators you are

15 going to sell in Las Cruces.  Which, again, if you

16 care about patients and you care about the rules,

17 you don't set quotas that way, but that's how they

18 set them.  

19 Remember, Ed Tague had been selling

20 things in the Las Cruces area for all this time and

21 all of a sudden in 2009 when D.O. Klonis is

22 implanting all kinds of pacemakers, he is 295

23 percent above plan.  295 percent.  If you are a

24 sales director, either you want to say what are you

25 doing because I want to bottle it and sell it to
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 1 everybody else, or you want to investigate and find

 2 out what's going on where suddenly all these

 3 implants are happening that weren't happening before

 4 in Las Cruces.  

 5 There was no investigation about

 6 this, and the second thing is this thing.  They say,

 7 oh, we've got this tight compliance program, we

 8 investigate everything.  How is it -- how is it --

 9 and I understand this is a minor violation of the

10 rules, but this guy was violating the rules all over

11 the place.  He wasn't supposed to be running

12 errands, he wasn't supposed to be this guy's slave

13 at his office, he wasn't supposed to do any of that

14 stuff.

15 How is it that this comes through the

16 Biotronik email?  It's through the Biotronik email

17 and nobody picks up that he is buying presents for

18 D.O. Klonis' kids.  The only person who says, "Oh,

19 no, that credit card is D.O. Klonis' card" is Edward

20 Tague.  

21 No one is still investigating this at

22 Biotronik, no one knows if that's really what was

23 going on, and we can trust Edward Tague's word, or,

24 if, in fact, he was buying gifts for D.O. Klonis'

25 kids in violation of these regulations.  For that,
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 1 they have negligently supervised, retained, and

 2 trained him.  

 3 We're to damages.  And there is a

 4 line on the form, special verdict form, for that as

 5 well.  Were they a cause of damages to Tommy

 6 Sowards?  Well, you've heard how because they

 7 brought this man to Las Cruces, I think it was Dr.

 8 Boulware that talked to this, the other doctor who

 9 practices here in Las Cruces who says it wasn't just

10 one procedure he would do on people, he would do

11 multiple procedures on people.

12 And sometimes he would implant a

13 pacemaker, and then a year later he would do a

14 single chamber, and then a year later you need a

15 dual chamber pacemaker, and then he would say now

16 you need an ICD.  So he becomes a billing machine

17 for the hospital and for himself, and, particularly,

18 for Biotronik selling three devices to the same

19 person.

20 You saw some of that with Mr. Sowards

21 as well where Mr. Sowards had a number of procedures

22 all ordered by D.O. Klonis.  And look at that

23 release form.  He comes into the E.R., he has him

24 sign -- he's in the E.R., there's a release form

25 with just about every procedure you can think about
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 1 that you can do on the heart right from the get go

 2 without ever having done any test.  

 3 I'm signing you up to have

 4 everything, the balloon pump, everything on this

 5 list, and he gets your signature and you go into the

 6 cath lab and he can do anything he wants to you and

 7 do multiple procedures.

 8 In this case, because Biotronik

 9 brought this man from Las Cruces, he was able to do

10 three unnecessary procedures on Mr. Sowards.  The

11 first one was the aortic balloon pump, the second

12 one was the recommendation for the CABG, and the

13 third one was the pacemaker.  Three in 20 days.

14 You have heard the testimony from our

15 doctors who say what should have happened is he came

16 in, he had some heart trouble, our doctors have been

17 straightforward with you with that.  They should

18 have put a stent in him.  He would have been in for

19 three days, probably $30- to $40,000 would have been

20 the bill.  Instead, he was in for 20, the bill was

21 $257,000, the hospital bill for the 20-day stay.

22 Because bad doctors sometimes do make

23 hospitals a lot of money and more money than a good

24 doctor would.  A good doctor would have said, "You

25 only need a stent, I'm going to put it in, you are
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 1 going to be out of here in three days."

 2 So did they cause damage to Tommy

 3 Sowards?  Yes.  You have -- I think I told you when

 4 we first -- 

 5 I'm sorry, Joseph.  Put it back on

 6 just for a second because I want to talk -- before

 7 we get into that, I just want to talk to you.

 8 You remember in voir dire I said to

 9 you how we're trained in law school is that jurors

10 are going to go back and compromise.  So if you want

11 a particular number, you have to ask jurors for more

12 money because we know they are going to compromise

13 when you go back in there.  So that way you get to

14 the number you want by asking for more than you

15 want, and that's how I think sometimes people are

16 asking for more than they actually want.

17 I said to you at the time that I've

18 made a decision after checking you guys out for the

19 rest of the trial about whether -- and I asked, I

20 think, whether you wanted a real number, or whether

21 you wanted the phoney number that we're told to give

22 so that you will compromise down to what it is.

23 And I think you said you wanted the

24 real number, and so I'm going to give you not the

25 phoney number, not the higher number, the real
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 1 number.  I suspect some people are thinking, oh,

 2 this is a lawyer trick.  You are just saying you are

 3 giving me the real number, but you are really giving

 4 me the higher number.  

 5 No, if I was going to do that, I just

 6 wouldn't tell you at all about it.  I just wouldn't

 7 have said anything.  I just would have given you the

 8 number and not said anything about this.  So I'm

 9 giving you the real number with the understanding,

10 and I'm going to explain why I'm giving you these

11 numbers, with the hope that you will try to stick to

12 those numbers and not compromise off them

13 particularly for compensatory damages.

14 So here are the different exhibits

15 that you've got in evidence.  One from Brian

16 McDonald, one from Tina Pelton, the billing expert,

17 regarding compensatory damages.  So here's what you

18 are allowed to award for damages for past medicals.  

19 Even though there was a $257,000

20 bill, what we did is we had Ms. Pelton, who's a

21 cardiac nurse, go through the records and say --

22 tell us what kind of cost would have been associated

23 with the stent had they done the right procedure,

24 and subtract those out because had he had the stent,

25 he would have had to have some medical care.
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 1 Give us the number that is the number

 2 for the unnecessary procedures.  Here is the number

 3 that she gave you.  $207,353.77 for past medical

 4 bills.  Then we asked her, also, for future medical

 5 bills.  She was very conservative.  She did not

 6 include the explantation procedure that Mr. Sowards

 7 might need.  She only did -- she only did the things

 8 like going back for visits and having this checked,

 9 and having your pacemaker checked, and that's the

10 number that she came up with for future medical

11 bills for the rest of his life for the next 16

12 years.

13 We then had Dr. McDonald go over the

14 lost wages number.  He is unable to work.  He was

15 planning to work when he came here.  You will have a

16 jury instruction that says something about reducing

17 to present value, reducing the amount to present

18 value.

19 We had Dr. McDonald do that for you

20 so you don't have to do that again for these

21 numbers.  Hopefully, you will remember his testimony

22 about how I've already reduced to this present value

23 so that you don't have to do it for lost wages.

24 Here is the number for loss of

25 household services.  Again, he already reduced the
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 1 number to present value.  That is the value of the

 2 money now, rather than over the time of years.  Then

 3 he gave you this loss of value of life number, and

 4 he went into all the studies on what life is worth,

 5 and the number he gave you when he testified was

 6 five to six million dollars.  That's what all the

 7 studies say on average a statistical life is worth.

 8 I'm going to tell you you should not

 9 give us five to six million dollars for loss of

10 value of life because Mr. Sowards is not dead.  He

11 survived his encounter with D.O. Klonis, and he

12 still has some life left, I'm thinking.  

13 And so I would ask you not to give us

14 that amount, but to give us half of that amount

15 which is two-and-a-half to three million dollars

16 because his life has been significantly impacted by

17 all of this.  He's not the man he was, but that's

18 what I would give him.

19 And loss of value of life sort of

20 compensates for all the things outside of work,

21 things that some people think are more important

22 than the time that you spend at work.

23 Then permanent impairment and

24 scarring, that is up to you, but we've come up with

25 the suggested number of $750,000, pain and
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 1 suffering, which he went through.  You saw the scar

 2 on his chest, how they crack your chest open for all

 3 of this and then wire you back together.

 4 He went through all of that at the

 5 time, and still continues to have pain problems as a

 6 result of this.  Same kind of number, $750,000.  The

 7 total compensatory damages for him, this is the

 8 number, five million, one hundred thirty dollars,

 9 eighteen cents -- $5,130,018.77.  

10 Did I get that for you?

11 And then the other category is this

12 interesting thing called loss of consortium.  It's

13 allowed under New Mexico law.  When your spouse is

14 hurt or injured, or when your kid and your parent is

15 hurt or injured, the family member has a claim for

16 damages for the injury to the relationship with your

17 spouse.

18 How could you have an injury with a

19 relationship with your spouse?  Don't you love them

20 just as much?  Isn't it the same?

21 It is particularly important for

22 people who have been together for a long time, who

23 have been married for 33 years, to have somebody in

24 your life who remembers you the way you were when

25 you met.  And I'm getting painfully aware of this as
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 1 my grandkids make comments about my age, who knew

 2 you before you were an older person, who remembers

 3 the kind of person you were before you got old.

 4 And when that person that you fell in

 5 love with changes, you've got some choices.  You can

 6 leave them, you can say this is not part of the

 7 deal, a new guy came home, he used to be fun and

 8 laughing all the time and now he's not.  I can

 9 leave, or you can do what Barbara has done and she

10 has sticked with him, and I think you respect that

11 commitment to him, and he stayed with her.  I mean,

12 it is terrific.  They have both suffered some

13 medical problems, and they both take care of each

14 other.

15 But, more important than that, they

16 each remember for each other how they used to be.

17 And you can't throw over the current spouse and have

18 that with anybody else, and that relationship is

19 important, and how do you value that?  I will leave

20 it to you, but I want to make a suggestion.  I would

21 say that you value her claims at about 10 percent of

22 his for the loss of consortium, and the loss of the

23 relationship for $513,130.01.  That's how that works

24 out if you award 10 percent.

25 That brings us to the other category
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 1 of damages in this case which are punitive damages.

 2 Punitive damages are designed to -- this is on the

 3 form where they are going to ask you whether

 4 Biotronik or Edward Tague engaged in willful,

 5 reckless, or wanton conduct with utter indifference

 6 or conscious disregard for a person's safety.  "Yes"

 7 or "no."  If the answer is yes, you go on to answer

 8 how much in punitive damages you will award.

 9 Punitive damages are awarded -- these

10 are the ones that are awarded to punish and deter. 

11 To say to Biotronik what you did was wrong, and

12 we're going to award enough money so it deters not

13 just you from ever doing this again, but deters

14 other people, other companies, from engaging in the

15 same kind of behavior that lead to harm to patients

16 here in Las Cruces.

17 How bad is this conduct?  When I

18 first lived in Las Cruces 40 years ago, I came from

19 Alamogordo to go to school at New Mexico State.  The

20 very first piece of great literature I ever read,

21 you don't do a lot of great literature reading in

22 Alamogordo, I got here to State, had a great teacher

23 my first year of college who had us read the book

24 "Dante's Inferno."  I don't know if you've read it

25 or not.  If you haven't, I would highly recommend
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 1 it.

 2 It is the story of -- written by a

 3 poet, Dante Alighieri, and it's his imagining a trip

 4 through hell, and he's being guided through by the

 5 angel Virgil, and what he finds in the various

 6 levels of hell.

 7 In Dante's story, hell is a series of

 8 circles, circles that you go down, and as you go

 9 down farther, farther, farther, farther into hell.

10 And from the top to the bottom it's the least sins,

11 people being punished for the least sins to the

12 worst sins.  And because he was writing it, he put

13 it with people that he didn't like in hell, that he

14 would do it where it is contemporary, so he had

15 various of them in various places as he walked

16 through hell.

17 So at the very top, that's sort of

18 the sins that he, in his mind as an Italian, thought

19 were the least sins of were the sins of lust, and

20 not much happened to you there.  You sort of were

21 floating around up in that.  That was your

22 punishment there. 

23 As you got down and the sins got

24 worse and worse, the punishments got horrible.  I

25 mean, he describes the horrible things that are
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 1 happening in these various pits of hell.  

 2 As we read this book in my first year

 3 class I kept wondering so who is the worst?  Who is

 4 going to be the worst when we get to the very bottom

 5 of hell?  Murderers?  Would it be murderers?  Maybe

 6 mass murderers, people who have done horrible,

 7 horrible things to the community.

 8 When we got to the final level of

 9 hell in the book, which is not, by the way, fire in

10 Dante's vision, it is a giant vast lake of ice, and

11 frozen in the ice is Satan, who is a fallen angel,

12 with his wings beating, and that's what's making it

13 so cold.  People, the worst sinners in Dante's

14 imagination, were frozen in the ice in the lowest

15 level of hell who are those who betrayed the trust

16 of other people.  In his mind, that is the worse sin

17 of all.

18 So in that level you have teachers

19 who betrayed their students, politicians who

20 betrayed the people they were supposed to represent.

21 Betrayers, hosts who invited people in to come have

22 dinner and then murdered them because they betrayed

23 the host-guest relationship.

24 And, as a young person, it didn't

25 make any sense to me.  Why is that worse than
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 1 killing somebody?  And we talked about it in our

 2 class and we said, you know, it really is -- it's

 3 one thing to hurt somebody, but it's another to say

 4 "Trust me.  I've got this special relationship with

 5 you," and then to betray that trust.

 6 And that is one of the worst things

 7 you can do.  And that's what this whole thing did to

 8 patients here in Las Cruces.  It betrayed the trust

 9 of every patient who walked into that emergency room

10 because they could no longer trust the opinion of

11 the doctor because it was being influenced by money

12 and services, and things that are completely illegal

13 and inappropriate.

14 If you don't stop it by your verdict

15 in this case, it will just keep going on.  I want to

16 point out to you that they have done nothing to

17 change any procedure in Biotronik or anything they

18 are doing since this case got filed.  Not a thing.

19 Which is why we're going to urge you to award

20 punitive damages.

21 I think back in jury selection we had

22 a full discussion about that.  There was a woman in

23 the back who didn't get on the jury who said, "Well,

24 who gets the money?"  And I said, "Well, it's going

25 to go to the Sowards."  She's, like, "I would like
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 1 it better if it went to the community."  

 2 And I will tell you, just like I told

 3 her, so do I.  But we are not the ones who are

 4 preventing that from happening.  It is the

 5 corporations who have prevented that from becoming

 6 law because they understand the psyche of a juror.

 7 If you knew this money was coming directly back to

 8 the community, you would have no problem awarding

 9 exactly what they deserve.

10 But they understand because you are

11 human, it is hard to say "Well, gosh.  If these

12 people who are my neighbors are going to get this

13 money, maybe we shouldn't award them that much

14 because I don't want them to get it because it's not

15 coming to the community."

16 I would ask you not to do that.  I

17 would ask you to look at what you think will deter

18 this company and send a message not just to this

19 company, but to every company who comes in, not just

20 in this state, but comes into a hospital and is

21 offering illegal incentives to people to implant its

22 devices.

23 These are the numbers that you had

24 from Dr. McDonald.  These are from the profit and

25 loss statement and the tax return of Biotronik.  He
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 1 said the only fair number to look at is the total

 2 sales because there are some things going on with

 3 products being made, parts of products being made in

 4 Oregon and then shipped back to Germany, and put

 5 together and then sold back here so that most of the

 6 profit is going to the German company.

 7 So he said the number you can look at

 8 is the sales number.  We have just taken it not

 9 recently, but just from the time period we're

10 talking about here, 2005 to 2010, when D.O. Klonis

11 was here, and during that time in the United States

12 Biotronik has sold 1.1 billion with a "B," not

13 million with an "M," 1.1 billion dollars worth of

14 products.

15 I don't know about you, but when I

16 start writing those numbers, I can't write that far

17 out there.  I get them all messed up.  I think more

18 on a smaller scale on what would I do with my kids

19 when they were little and I wanted to punish them or

20 to make an example for them.

21 If they had a $10 allowance and they

22 had done something wrong, what affect would it have

23 if I took away 10 percent of that or a dollar to

24 affect them?  What affect would it have if I took

25 even less than what I just took, one percent, which
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 1 is, you know, 10 cents or so?  It would have no

 2 affect at all on them.

 3 So when you decide -- I'm just going

 4 to leave this to you, when you decide what to award,

 5 you have to award enough to get their attention or

 6 else nothing will change.  

 7 You know, since I'm from Alamogordo,

 8 I know about being from a small town.  I don't know

 9 if they thought that they could get away with this

10 because we're less sophisticated here in New Mexico,

11 I'm used to that all the time, going into places and

12 being underestimated because I'm from Alamogordo.

13 It happens in New Mexico sometimes,

14 but, certainly, outside of New Mexico.  Maybe they

15 thought they could come here and nobody would notice

16 what they were doing, or nobody would complain, or

17 nobody would figure it out.  

18 But the Sowards did, and this is the

19 first case.  You will see in the jury instructions

20 even though there are other cases out there, you

21 don't award damages for those cases, just for this

22 one.  But, also, you don't say I'm only going to

23 give you a little bit because there are other cases

24 out there.  This may be the only case that gets

25 tried depending on what happens here.  This may be
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 1 it.  This may be the only chance to send a message

 2 about what you think as the conscience of the

 3 community.  And, by the way, that's what the jury

 4 is, the conscience of this community.

 5 And I'd ask you when you make that

 6 decision, that you make the decision to protect this

 7 community, and make sure patients will be safe here

 8 in the future.

 9 Thank you, Judge.  That's all I have.

10 THE COURT:  Thank you.

11 Mr. Cervantes.

12 MR. CERVANTES:  Your Honor, may I do part

13 of my closing from here?

14 THE COURT:  You may.

15 MR. CERVANTES:  Good afternoon.  I hope

16 during this trial you've been as fascinated as I

17 have to learn that this is a computer.  It's not

18 much bigger than the battery in your cell phone, but

19 we've learned together that this device will last

20 ten years or longer.  This device will adjust my

21 heart rate whether I'm running, sitting, whether I'm

22 emotional or upset, whether I'm angry.  

23 This device will pace my heart and

24 adjust it accordingly.  This device can be

25 controlled from outside my body by a wand by a guy

VICKIE ISAACS, CCR, RPR
THIRD JUDICIAL DISTRICT COURT


