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1          Proceedings - Wednesday, June 5, 2019

2                            ***

3      (Out of the presence and hearing of the jury.)

4                            ***

5         THE COURT:  We are on the record.  We do have an

6 issue with one of the jurors who is ill.  I spoke with

7 him, Juror Number 3.  He does not feel like he can sit

8 through this.  He appears quite ill.  My thought was

9 that we would dismiss him, go with nine, which would

10 leave one alternate.  Again, keeping -- not dismissing

11 the first alternate per the plaintiffs' request during

12 deliberations.  So that's Juror Number 3.  I need to

13 know if each side would agree to dismissing that juror.

14 If not, I may just do it.

15         MR. PANZA:  We have no objection.

16         THE COURT:  Attorney Plakas?

17         MR. PLAKAS:  Your Honor, it's discretionary with

18 the Court.

19         THE COURT:  Yeah.  I spoke with him, with

20 permission of counsel, and I tried to get a feel just

21 how sick he was.  He's pretty sick.

22         Bailiff Orlando, you can tell Juror Number 3

23 that he can go home.

24         MR. PLAKAS:  Your Honor, did he actually present

25 himself here?
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1         THE COURT:  He called yesterday.  We asked him

2 to appear so that we could evaluate him to the extent we

3 can.  He's here, but he was -- had his head down on the

4 jury table when I walked in.

5         All right.  Any -- I understand there may be a

6 motion from the plaintiffs prior to closing.

7         MR. RARRIC:  Yes, Your Honor.  At this time

8 plaintiffs would orally move to amend the complaints,

9 remove Count Four.  That's the tortious interference

10 with contract claim.  Certainly still maintain the

11 tortious interference with business relationships claim.

12         THE COURT:  I assume there's no objection?

13         MR. HOLMAN:  No objection, Your Honor.

14         THE COURT:  All right.  The complaint will be so

15 amended.

16         MR. RARRIC:  Thank you.

17         THE COURT:  Dismiss Count Four.

18         MR. RARRIC:  Thank you.

19         MS. ZIDAR:  Your Honor, we did have --

20 defendants did get one more motion for directed verdict

21 as to the individual plaintiffs' count for tortious

22 interference with business relationships.  It was our

23 understanding all along that was only being brought on

24 behalf of plaintiff Gibson Brothers, but in negotiations

25 of the jury interrogatories and instructions, we've come
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1 to learn that plaintiffs intend to pursue that claim

2 personally on behalf of Allyn Gibson and on behalf of

3 David Gibson.  We would ask for a directed verdict on

4 those, since there's no evidence they suffered any

5 damage personally.

6         THE COURT:  Plaintiffs?

7         MR. RARRIC:  No objection to that, Your Honor.

8         THE COURT:  Attorney Zidar, again, what count

9 are we talking about?

10         MS. ZIDAR:  Tortious interference with business

11 relationships, which is -- I'm sorry, I don't have the

12 complaint in front of me.

13         THE COURT:  So with respect to that count, the

14 directed verdict would go against David Gibson and Allyn

15 W. Gibson individually; the count would remain pending

16 as to the business.

17         MS. ZIDAR:  Correct.

18         THE COURT:  It will be so ordered.  All right.

19 Anything else?

20         MS. CROCKER:  Your Honor, the last order of

21 business from the defense, we filed our list of trial

22 exhibits admitted into evidence.  We will have copies of

23 those for the Court and jurors.  I don't believe there

24 was any objection from plaintiffs.

25         THE COURT:  Is that correct, plaintiffs, other
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1 than the rulings that we made Tuesday afternoon?

2         MR. RARRIC:  That's correct, Your Honor.

3         MS. CROCKER:  Thank you.

4         THE COURT:  So as we discussed, the Court's

5 allotting 90 minutes to each side for closing arguments.

6 Plaintiffs counsel, are you reserving any of that

7 90 minutes for rebuttal?

8         MR. PLAKAS:  Yes, Your Honor.  If it please the

9 Court.  We would like to reserve approximately

10 25 minutes -- 20 to 25 minutes for rebuttal.

11         THE COURT:  Very good.  Ready for the jury?

12 Plaintiffs?  Defense, ready?

13         MR. HOLMAN:  Yes, Your Honor.

14         MR. PLAKAS:  Yes, Your Honor.

15         THE COURT:  Bring them in.

16                            ***

17      (Within the presence and hearing of the jury.)

18                           ***

19         THE COURT:  Good morning, Ladies and Gentlemen.

20         THE JURORS:  Good morning.

21         THE COURT:  Welcome back.  We are now at the

22 stage called closing arguments.  And closing arguments

23 are not evidence, but each side will argue what they

24 believe their evidence has shown.

25         The plaintiff will go first since the plaintiff
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1 has the burden of proof.  I've allotted 90 minutes to

2 each side for closing arguments.  The plaintiffs have a

3 right to give their argument, allow the defense to give

4 their closing argument, and then the plaintiffs have a

5 right to have a rebuttal closing argument.  So they have

6 reserved 20 to 25 minutes of their initial 90 minutes.

7 So that will be the order of business this morning.

8 Okay?

9         Attorney Plakas.

10         MR. PLAKAS:  Thank you, Your Honor.

11         Good morning, Ladies and Gentlemen.

12         THE JURORS:  Good morning.

13         MR. PLAKAS:  How is everyone?  All right after a

14 month or so?

15         So, first of all, on behalf of all of us, we'd

16 like to thank each and every one of you for investing

17 over a month of your life to understand the unique

18 134-year-old story of the Gibson family and Gibson's

19 Bakery.

20         Now, when we started this -- remember, at voir

21 dire we talked about Lady Justice and the sword and the

22 power?  And I think you are going to start to see that,

23 because the power that you have enables you to reach up

24 to the most powerful institutions, whether it's Goliath

25 or an 800-pound gorilla in a region, and say come down
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1 here, we have something to say to you.  We don't approve

2 of your conduct, and it has to change.

3         We talked about the power and importance you

4 have as jurors.  The one thing we didn't talk about

5 that I'd like to touch on is the respect that our system

6 has for you as citizens, investing in this case, over a

7 month of your life, to make our community better.

8         And in terms of respect, I'm sure you noticed

9 every time you walk into this courtroom, what

10 happens?  Everybody stands up.  Unless you are the queen

11 of England, there's not too many occasions when you walk

12 into a courtroom that everyone stands up out of respect

13 for you.  And we understand it's an inconvenience to be

14 here, but I'd like you to weigh the investment versus

15 the inconvenience, and that's why people stand for you,

16 and that's why people recognize your power and

17 importance, and you are the only people that can

18 actually reach up to the Davids, to the Goliaths, and

19 the 800-pound gorillas.

20         The other thing is, when you walk into the

21 courtroom and people stand up, it's not only everybody

22 in this courtroom, but it's even Judge Miraldi, he

23 stands up.  Because in this courtroom, now you've become

24 the most important part of our justice system.  That's

25 why this case is so important.  That's why this
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1 courtroom is packed today; there's people outside.

2 That's why Judge Miraldi, for the last month or so, has

3 been telling you not to look at the newspapers or not to

4 watch TV, and not to get on the internet, because the

5 outside world is indeed watching you.  You alerted in

6 the coming weeks.

7         But why are they watching you?  Why are they

8 going to listen to whatever verdict you give?  Because

9 of the magnitude of this case.  First of all, this case

10 is, in the history of Lorain County, will be, if not one

11 of the longest, the longest, and you can tell the

12 magnitude of this case.  I mean, how many attorneys are

13 here?  So why is it so important?

14         I've been told that this case and your verdict

15 will be a tipping point to determine how institutions,

16 and especially institutions of higher learning that

17 affect all of us, because every year they send out a

18 class of students to come into our world and interact

19 with us.  And the training they are given and the

20 examples that have been set by the college affect our

21 entire country.  So that's why it's a tipping point.

22         Other people may say, well, why should we

23 care?  Why should you care?  Why should these people

24 care?  And I would submit to you that we must care when

25 powerful institutions don't care enough about people,
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1 their life's work, their businesses.  We must care.

2         So we started this case with several principles

3 I think we all agree with, and even on the other side,

4 they agree with them.  That's, if you commit a crime,

5 there has to be consequences.  You shouldn't expect

6 special treatment if you commit a crime, nor should the

7 organization that you are a member of, whether it's a

8 school or anything else, and if you are a victim of

9 crime and you stand up to crime, then you shouldn't be

10 retaliated against.

11         So this case and the -- why it's a tipping point

12 and why everyone is watching it, is you are going to be

13 asked one way or the other for either a stamp of

14 approval as to how business is being conducted in our

15 institutions of higher learning, or you are going to be

16 asked, don't give that stamp of approval to their

17 conduct and instead tell them by your verdict, loud and

18 clear, that they have to change.

19         So it's our prayer, our hope that the evidence

20 leads you to establish by your verdict that there are

21 certain rules and principles that bind us together as a

22 country, that establish the fabric of our country, and

23 those rules and principles in your verdict will remind

24 us of who we are and who we should be.

25         You've spent more than a month here, but your



Page 11

1 verdict will last for years.  And institutions will read

2 it, presidents of colleges and universities will read

3 it, presidents of other companies will read it, lawyers

4 will read it and they will say, wait a minute, we're

5 going off the rails here.  Let's get back to the things

6 that we know are the things that have created this

7 country and bound us together as citizens.

8         So this case is about choices, choices made by

9 Oberlin College.  This case didn't have to happen.  We

10 didn't have to be here, you didn't have to be here.  If

11 it was not for the attitudes and, respectfully, the

12 arrogance that sometimes creeps up into a powerful

13 institution, we wouldn't be looking at these choices.

14 So if only, if only different choices had been made.

15         So when the crimes occurred on the evening of

16 November 9th -- and we're going to use the board.  What

17 if only Oberlin, if only Oberlin College had chosen to

18 do this, when three of its students committed the crimes

19 and they knew that they were arrested, they knew what

20 the charges were?  If only Oberlin College would have

21 said, "We're going to write a letter to our community

22 before this thing gets out of hand."

23         Can you see?  And I'll read it.  I suggest, if

24 only this letter had been written.  "Dear Oberlin

25 College community:  Many of you are aware of an incident
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1 involving three Oberlin College students at Gibson's

2 Bakery on November 9th, 2016.  These three students have

3 been charged with robbery, simple assault, and attempted

4 petty theft-shoplifting.  Their cases are now being

5 prosecuted in the criminal justice system."

6         Page 3.  "We would like to reaffirm that Oberlin

7 College respects the rule of law and believes that no

8 individuals should expect, receive special treatment

9 regardless of their affiliation with any institution and

10 regardless of their gender, their skin color, or any

11 other grouping.

12         "Oberlin College has enjoyed a very long-term

13 relationship with Gibson's Bakery and the Gibson family.

14 We have no indication or record of any complaints or

15 history of racism or racial profiling by the Gibsons.

16         "Therefore, we urge all of you to not to rush to

17 judgment and to say or do things that can harm others

18 before all the facts are established.

19         "Respectfully, President Krislov and Vice

20 President Dean of Students Meredith Raimondo."

21         If only at the beginning they had issued a

22 letter like that, we wouldn't be here.  But they didn't.

23 And why didn't they?  And let's take a look at their

24 conduct.

25         I believe that the evidence shows that they
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1 didn't send a letter like you just saw on the screen.

2 And I think it's clear that that letter is my

3 composition as you understand, not theirs.  That letter

4 was never drafted.  I wish it would have been.  Why

5 didn't they?

6         We see from the facts that they weren't willing

7 to write a letter like that at the very beginning

8 because Oberlin College expected and demanded special

9 treatment for themselves or members of their

10 organization; namely, their students that they refer to

11 as customers.

12         What drives that kind of attitude?

13         If we go to slide five.

14         What could cause them and why would they ask for

15 a pass for first-time shoplifters; or once charges

16 start, dismissing criminal charges?  Now, of course,

17 they will deny this.  But the truth always seeps in.

18 And they deny it because they know this is outrageous.

19 You can't, as an institution or as an individual, say, I

20 want special treatment, I want to be able to steal until

21 you catch me.  Give me a pass for the first time.  They

22 know that's wrong.  Every one of their witnesses from

23 the stand said it was wrong.

24         So let's take a look at the evidence.  What's

25 going on behind the scenes?  Does the truth really come
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1 in as to their attitude and expectation?

2         So it starts with -- you saw Eddie Holoway on

3 the stand.  And that's slide six.  And as a -- as an

4 introduction to what he said, Eddie Holoway I think

5 really spoke from the heart.  Do you remember when he

6 said, as to the Gibsons and Dave Gibson, he said Dave

7 Gibson, "he was accused of being something that I know

8 he's not.  And that's a reason.  In my -- I have been a

9 marginalized person, so I know what it feels like to be

10 called something that you know you are not.  And I

11 could, I could feel his pain.  You know, I knew where he

12 was coming from."

13         So you remember Eddie Holoway, the man of few

14 words, but he listens more than he speaks, and he

15 understands.  So he recognized what was going on as a

16 marginalized person.  That's his way of saying there

17 shouldn't be special treatment.  I've been on the other

18 end of that treatment.

19         What does he go on to say in seven?  The

20 question was in deposition, why did -- "Why did you

21 think it was wrong if you understood that they were

22 making a request to not call the police first, but call

23 them with regard to shoplifting?"  His answer is, as to

24 why he thought it was wrong, "Because in my mind that

25 would be giving preferential treatment.  I thought it
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1 was wrong."  And we all know it was wrong and he was --

2 he was at the meeting.  So what was going on?  Let's

3 look at the timeline that may give us some idea as to

4 really, that's what they wanted.

5         So we know that the meeting was on November 21st

6 that Mr. Holoway was at.  We know that by November 22nd

7 the college was starting to work up a potential draft as

8 to some sort of public statement.  We know, if we go to

9 the next page of the timeline, nine, we know the draft

10 was being forwarded by Scott Wargo, who works in

11 communications.  And then on the morning of

12 November 23rd, remember Dave Gibson's testimony, Tita

13 Reed calls him and basically demands to know, are you

14 going to drop the charges?  And he says, no, I have to

15 treat everybody equally, no preferential treatment.  She

16 abruptly ends the call.  There is no dispute that call

17 was made.

18         Tita Reed was here, she could have come back

19 after his testimony.  She didn't.  There's no denial by

20 anyone that she made the call and she said those words.

21 So after she knows and reports that same day to the rest

22 of the team at Oberlin College that Dave isn't going to

23 give us special treatment, he is not going to drop or

24 dismiss the charges -- he didn't have the power to

25 anyhow -- Vice President Raimondo, what does she do?  By
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1 that afternoon, she says, "Had the Gibsons been willing

2 to support a resolution outside of the legal system --"

3 that's her e-mail, it's Exhibit 135.

4         So we see now internally that they are

5 interested in a resolution outside the legal system.

6 That's special treatment for them and their students.

7 So all their denials that they wanted -- that they

8 didn't really want special treatment, you can throw

9 those away, because, internally, now we get to see what

10 they're doing and what they're thinking.

11         And as we go to slide ten, that same afternoon,

12 when the rest of the team is realizing that apparently

13 Dave Gibson isn't going to play ball according to their

14 rules and their rules are special treatment, what do

15 they say?  Well, the vice president of communications,

16 what does he say?  He says, "F 'em, they have made their

17 bed now."  They have made their bed now by just wanting

18 to treat everyone equally and fairly and follow the law.

19         But in Oberlin's mind, you are going to play

20 ball with them, F 'em, F-you.  What does special

21 assistant to the president Reed say?  "Hundred percent."

22         So as we go then -- of course no letter is ever

23 sent.  And we go then to 11, and Tita Reed says, "Well,

24 can we draft a legal agreement?"  And this is a couple

25 weeks later, actually a week and a half.  So can we
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1 draft a legal agreement clearly stating, clearly stating

2 that once charges are dropped, the orders will

3 resume?  So they want a resolution outside the legal

4 system, they want special treatment, and they're going

5 to hold that over the Gibsons head and say you're not --

6 we're not going to continue your business until you play

7 ball with us; play ball in an improper and illegal way.

8         As we continue then, 12, this is that evening.

9 And I flip back to the 23rd when they learned that Dave

10 Gibson wasn't going to play ball.  Then we see the

11 beginnings of their intention to boycott Gibson's, to

12 give all the business to somebody else.  They wanted to

13 work it out in a restorative way.  That's their way of

14 saying "on their terms."  "But they've made their bed

15 now."

16         If we go to 13, we've seen this before.  Just

17 the attitude that's important.  Tita Reed says, "I'm

18 baffled by their combined audacity and arrogance to

19 presume the position of victim."  Well, they are the

20 victim.  The law says they are the victim, but

21 apparently that isn't able to be understood by Oberlin

22 College.  So this attitude, is that just a blip on the

23 radar screen, or is that something that is pervasive and

24 continues?

25         And if we go to slide 14, even months later, as
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1 the criminal justice system continues, and when interim

2 Assistant Dean Toni Myers is reporting to Vice President

3 Raimondo from the courtroom and when she discovers that

4 the students are actually being adult about it and

5 accepting their fate -- and remember in opening

6 argument, the attorney for Oberlin College said, "They

7 got exactly what they deserved."  They're telling you

8 that, but internally we're able to see that they're not

9 happy with getting what they deserved.  They're happy

10 only if they get something special, above and beyond

11 what the rest of us can expect, because what does

12 Assistant Dean Myers say?  "This is the most egregious

13 process.  Allyn is here and they will make a statement.

14 After a year I hope we rain fire and brimstone on that

15 store."

16         Now, we don't use that term very often.  It's in

17 the Bible, of course.  And I wanted to check myself,

18 because I knew from this past association, this is

19 pretty strong stuff, whether you are religious or not

20 religious, and my understanding and interpretation is --

21 was confirmed when I checked public sources.  What does

22 fire and brimstone mean?  The torments suffered by

23 sinners in hell.  Brimstone means a burning rock such as

24 burning sulfur.  The term fire and brimstone comes from

25 the Bible.  In the King James translation, fire and
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1 brimstone is mentioned several times.  And if you go to

2 16, it's used to meet the threat of hell or damnation,

3 punishment that lasts forever.

4         So I think Tita -- I think Toni Myers was using

5 it in that sense, punishment that lasts forever, because

6 you will remember her e-mail, and it's part of that

7 exchange, and you will see it in the exhibit, she says,

8 "After a year we're going to rain fire and brimstone"

9 because they wanted first to be able to use that year to

10 expunge the records of the three students.  And after

11 the three students' records were expunged a year later,

12 they're going to rain fire and brimstone.

13         So this isn't something that's going to go away.

14 And this supports why David Gibson has always said this

15 isn't going to go away by itself.  We have to have some

16 letter from the college clearing the air and bringing us

17 back to where we were from at the beginning.

18         So are we taking this out of context?  Do other

19 people deal with -- that deal with Oberlin College not

20 encounter that same sort of attitude?  And the answer is

21 no, it's not unusual.

22         Lieutenant McCloskey, their witness, what did he

23 say?  They called him on the stand and what was his

24 testimony at 17?  He was asked, "at times have you found

25 that Oberlin College's administration has even been
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1 obstructionist to Oberlin Police Department work?"  And

2 after objection and after the Court instruction, he

3 answers, "Yes, at times."

4         So with that backdrop, with that expectation,

5 what does Oberlin's attitude lead it to be?  So if we go

6 to 18, they're not happy, they're not getting special

7 treatment.  So what do they do?  They make a decision to

8 intentionally interfere with Gibson's and Bon Appétit's

9 business relationship by canceling and terminating and

10 discontinuing the relationship, and actually boycotting

11 the product.  Why?  There's a number of reasons.  The

12 expectation of special treatment is one thing; but

13 number two, you see they want to appease their students,

14 who they refer to as customers, and protect their

15 business.  Because if it's a business decision, you want

16 to make your customers happy.  And this case actually,

17 Ladies and Gentlemen, is the first time I've ever heard

18 of a college referring to its students as customers.

19 Those aren't my words.

20         If you go to 19, you will see the Chief of Staff

21 Protzman said, in questioning, "In your words, that

22 college students were the college's customers?"  And he

23 says, "Correct."  Not just Protzman, it's Krislov.

24         If you go to 20.  His answer to a question says,

25 "I thought the students were important -- I mean, they
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1 were the clients or the customers of Oberlin College.  I

2 mean, Oberlin College would not exist without students."

3 So we know that.  We have to have students.  But for the

4 mindset to start thinking, these young adults who need

5 to be guided, who need to be educated, need to be

6 trained, if they're just customers and the customer is

7 always right, you are going to do whatever makes them

8 happy, that's actually a disserve to the students,

9 that's a disserve to our entire community as those

10 students come out being -- feeling as though they're

11 entitled, that they deserve special treatment.

12         So absent the issue of are you just appeasing

13 customers, remember that Protzman said, in 21, that all

14 this controversy was only by "a small group of activist

15 students."  So why do you basically destroy a 134-year

16 relationship when there's only a small group of activist

17 students?  Is it your business plan?  Do you want to --

18 does Oberlin College want be noted as the college that

19 protests everything, the college that is political

20 activists, the college that makes an issue out of

21 everything?

22         Nothing else seems to make sense because -- you

23 remember when Protzman was here very early on that

24 Friday.  What did he say was the reason for the

25 immediate discontinuation of the business relationship
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1 and making sure no products went to the dining

2 halls?  On 22, and we saw this, he said that "There was

3 a fear that the students, that the angry students would

4 be dumping food or throwing food on the floor and then

5 stomping on it."  And I couldn't believe he said that in

6 a courtroom.  As now the chief of staff for the college

7 saying, we blew up 134-year old business relationship

8 because we were fearful the students were going to throw

9 food and stomp on it.

10         .  And then when I asked him at 23, I said, you

11 know, "That sounds like a nursery school."  And he said,

12 "Yeah, that's what nursery school children do, they

13 throw food on the floor sometimes, yeah."

14         And the interesting thing to me is, with all the

15 students and all the student relationships and their

16 relationship with student senate, was there one student

17 that came in here and said, yeah, we were ready to throw

18 food on the cafeteria floor and stomp on it, and we went

19 in there and warned our administrators that we were

20 going to do it?

21         So I'm not sure.  That still baffles me.  Is

22 that a real reason to blow up a 134-year old business

23 relationship?  And if only again, if only there had been

24 a commitment to be the adults in the room, to guide the

25 students -- on 25 -- what if instead of saying oh, geez,
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1 we're afraid of you and we're afraid you were going to

2 sacrifice the Gibsons, rather than sacrificing the

3 Gibsons, what if instead if only -- if there was a

4 threat of disorderly conduct, what if the administration

5 would have said in a memo, "Students are expected to

6 conduct themselves in a civil manner and not damage or

7 disrupt food service operations.  Oberlin College

8 provides good quality food, but you are not obligated to

9 eat every variety; however, please respect the desire of

10 other students to enjoy food products that we have

11 always provided."  Wouldn't that have been something

12 reasonable?  They chose not to do the reasonable thing

13 again, and by their choosing not to do the reasonable

14 thing, they damaged the Gibsons.

15         Because at their disposal -- you heard a lot

16 about the code of student conduct.  At their disposal,

17 in 26, they could have done what I would expect anyone

18 would do at any institution, if you disrupt, if you

19 damage the products or property, there are sanctions.

20 And they should have warned the students of those

21 sanctions.  They chose not to.  And that comes from the

22 attitude of them making a business decision, choosing to

23 appease the students and not really caring about the

24 Gibsons.

25         So as we go further, part of the law in this
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1 case is to determine whether or not, as indicated on 27,

2 whether or not Oberlin College acted in its

3 decision-making process with negligence or malice or

4 reckless disregard.  And malice is defined and will be

5 defined by the Court as including reckless disregard of

6 the truth.

7         So when they were making these decisions, did

8 they negligently or recklessly disregard the truth?  And

9 the evidence will show that, in fact, that's what they

10 did, because they got the truth as to the Gibsons not

11 being racist or having a history of racial profiling

12 from numerous sources, internal sources.

13         Exhibit 27, remember the e-mail from Emily

14 Crawford when she said, look, I've been in this

15 community.  I've talked to 15 townie friends.  They were

16 persons of color.  They were disgusted and embarrassed

17 by the protests.  The kid was breaking the law, period.

18 To them this is not a race issue at all.  They do not

19 believe the Gibsons are racist.  They believe the

20 students have picked the wrong target."

21         So Emily Crawford wasn't just somebody that no

22 one knew.  She actually worked and was a trusted

23 employee of the department of communications.  And she

24 sent that to her boss, Vice President Ben Jones, who

25 sent it on to others.  And when it hit Tita Reed, she
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1 said, "It doesn't change a damned thing for me."  So

2 they ignore Emily Crawford.

3         They ignored their own knowledge with regard to

4 President Krislov.  And you saw his trial testimony.  We

5 won't play it, in the interest of time.  But in his

6 entire ten years at Oberlin College, no one had ever

7 suggested that the Gibson family or Gibson's Bakery was

8 racist.

9         With regard to Chief of Staff Protzman, he said

10 and testified in front of you on May 10th, that he had

11 never heard anything that suggested, prior to

12 November 16th, that the Gibson family or the Gibson's

13 Bakery had a long history of racial profiling.

14         His own experience, on 30, was the same.  He had

15 no experience or observations that they were racist or

16 had a long history of racial profiling.  And there was,

17 in terms of his recognition that the Gibsons do press

18 charges against thieves, he says, "There was no

19 indication that they did this in any sort of

20 discriminatory manner.  Whoever has stolen from them,

21 they did report them to the police."  That was

22 Exhibit 31.  And 32 continues with that, as does 33.

23         You heard him.  He was here.  He didn't come

24 back again to further explain himself.  You recall that

25 he also said the Gibsons provided good service, quality
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1 products, good prices, and when they went out to try to

2 get a substitute, they had to end up paying more and

3 they didn't have the ability to get the wide variety of

4 products that the Gibsons had provided to them over the

5 years.

6         So Krislov has no history or record.  Protzman

7 doesn't.  Oberlin has no history or record.  They

8 indicated that, okay, you saw the -- their response to

9 the student senate saying, "We're going to conduct some

10 sort of investigation.  We're going to use all our

11 resources to get to the bottom of this."  They

12 apparently did it.  They apparently sent out students.

13 And they came back, as you would expect:  there's no

14 history, there is no record.  But they didn't want to

15 report that, because when the newspapers asked and when

16 the prosecutor, Frank Carlson, asked, "What's the result

17 of your investigation" -- and remember that Vice

18 President Raimondo had already in the meeting told Dave

19 Gibson, yeah, we sent people out to canvass the

20 community, there's no record of you mistreating people.

21 What does Meredith Raimondo say in Exhibit 158, slide

22 34, when that inquiry comes in?  She says, "I wonder if

23 there is a way to dodge it."

24         So they don't want to clear up the damage that

25 the flyers or the student senate resolution and their
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1 support or their aiding and abetting this defamatory

2 conduct has created.  Couldn't they have just said, you

3 know what, we jumped the gun, the students jumped the

4 gun.  We're getting all this information from all these

5 different sources.  There is no history of racial

6 profiling.  We were wrong.

7         Exhibit 35 shows that they did jump the gun,

8 that there was this pervasive attitude of fire and

9 brimstone that Toni Myers expressed graphically months

10 later.  But very quickly when this thing is breaking,

11 you saw on the morning of the 10th, Vice President

12 Raimondo sent out an e-mail inviting people for a

13 meeting to support the student protesters.

14         You remember the exchange.  What does support

15 mean?  I think we all know what support means.  We saw

16 how it's used throughout this case by others in the

17 administration.  It doesn't have some kind of weird

18 meaning.  Support means support.  But immediately she

19 removes the food.

20         Immediately President Krislov, instead of

21 telling -- sending the type of letters we think should

22 have been sent, chose to let's meet with the students

23 and get their guidance.  You have the president asking a

24 small group of activists, "How do you want us to

25 respond?"  The letter goes out, it's praising the
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1 students and by doing that, it's compounding the

2 defamation and support.

3         Then you see, with regard to 36, in terms of

4 jumping the gun.  Whose decision was it?  Was it an

5 individual decision or a group decision?  You know what?

6 It probably doesn't matter.  But what does matter is

7 their attempt to change history, change the facts.

8 Because you remember initially President Krislov's

9 videotaped deposition before they all got their stories

10 straight, he said he didn't know the decision to

11 discontinue.

12         Protzman, when he was here said, it was a bad

13 decision, he didn't agree with it.  But the

14 administration wanted to support Vice President

15 Raimondo.  He went on to say that the leadership

16 disagreed.  He went on to say that he would not have

17 made that decision.  And at the end one of my last

18 questions, regardless of all of this and all the facts

19 coming in, Vice President Raimondo still insisted she

20 was right.

21         More and more information comes in on slide 37,

22 and it's coming in from Krislov.  Recognizes there's no

23 history of racism.  Raimondo even testified to that.

24 Chief of Staff Protzman does, vice president of

25 communications; even Tita Reed does.  You saw the e-mail
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1 from Emily Crawford.

2         The police statistics come in and they want to

3 say, well, how about the juvenile statistics?  Well,

4 those juvenile statistics are determined when you call

5 the parents, it goes to the juvenile court, then the

6 juvenile court decides whether or not action will be

7 taken or not, or whether the child just goes home.

8 Victor Ortiz, who was there at the protest, you remember

9 his testimony.  No history of racism.  Even Lieutenant

10 McCloskey, who they call, confirms there was no history

11 of racism.

12         So what happens?  What pressures are going

13 on?  They're going to try to say that they discontinued

14 the business relationship because they were justified.

15 Because that's their defense.  They're going to say,

16 well, we were justified in discontinuing the business

17 relationship.  But what is the truth?

18         Slide 39, Protzman says -- and the question was,

19 when he was here in front of you, "And the facts that

20 you ascertained led you to believe that there was really

21 no justifiable reason to answer this order, correct?"

22 He says, "Over time, that's correct."  So regardless of

23 them knowing it was a bad decision and then knowing

24 there was no justifiable reason, they still don't do

25 anything to try to correct or reduce the damage to the
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1 Gibsons.

2         So what's really going on?  And if we look at

3 it, we know that there is apparently this long-standing

4 history of Oberlin College students shoplifting from

5 local merchants.  Now, that's clearly an embarrassing

6 situation.  No parent wants to send their student and

7 pay a high tuition to a school that's recognized that

8 the students are stealing.  So I understand you want to

9 put -- sweep that under the rug.  And I understand that

10 maybe that's a reason during some of the administration

11 or new administration because Meredith Raimondo was on

12 the job for a week, maybe that's a reason to, in their

13 minds, to demand special treatment so that the

14 statistics don't continue to show that that's -- that

15 that's going on.

16         It's interesting that none of the three students

17 were reprimanded, although they could have been under

18 the code of conduct.  So I think we could understand a

19 bad reason -- because you can understand good reasons

20 and bad reasons.  I think you can understand a bad

21 reason to try to get special treatment.  But that bad

22 reason doesn't justify you sacrificing the Gibsons and

23 trying to make it an issue about them rather than

24 student crime, which everyone knows has been going on.

25         Another bad reason which we understood is that
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1 the college was being pressured by a certain student

2 group, the black student union, called ABUSUA.  You will

3 have in your jury room Exhibit 257, which is the ABUSUA

4 demand letter that was issued in December 2015.  And you

5 already heard the testimony, this was a continuing

6 issue.  And even when Raimondo got -- Vice President

7 Raimondo was elevated to her new position, President

8 Krislov, in the letter elevating, you will see it the

9 materials, said, I'm giving you directions to handle

10 these remaining issues from ABUSUA.

11         So one of the claims, and you will see it, on

12 the first page they're claiming that -- the black

13 students are claiming that Oberlin is racist.  On

14 page -- on the last page in terms of their bullet

15 points, you are going to see, I guess it's the second

16 bullet point, that the black students discover that

17 Oberlin has maintained for years a No Trespass List;

18 that people who cannot come on to the college campus.

19 And the black students alleged that this No Trespass

20 List has predominantly persons of color on the list.  So

21 they're putting pressure on the administration.

22         So when you are being attacked and pressure's

23 being put on you, I understand, we all understand a bad

24 reason is to try to evade it.  So you make a choice.  We

25 can either deal with this, or we can push this off to
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1 someone else and we can sacrifice the Gibsons.  Again,

2 it's a choice that they made.  None of this had to

3 happen, but they chose to have it happen.

4         So as we go further, you are going to, on 42,

5 hear the term "aid and abet defamation."  So it's not

6 just -- it doesn't matter if you are the author or not

7 the author.  If in fact you encourage the communication,

8 the distribution, the publication -- publication doesn't

9 mean it has to be a newspaper.  Publication means giving

10 the defamatory material, encouraging, facilitating it.

11         How did they aid and abet in the defamation?

12 Let's look at -- there's a lot of different ways.  Just

13 before we leave aiding and abetting, this is normally

14 what aid and abet means, it means to assist, to

15 encourage, support, facilitate.  Did Oberlin College do

16 any of those things?

17         Well, in 44, we know that they actually passed

18 out -- there's admission of at least one, but there's

19 witnesses to many -- flyers being passed out.  We know

20 that the students were desirous of facilitating the

21 passing out of the flyers because they wanted people --

22 they wanted to block people from taking their photos.

23 We know that a bullhorn was used.  I'm not sure why we

24 use a bullhorn unless you are in charge, in control and

25 with authority.
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1         If we go to 45 -- and I've tried to list -- and

2 this list could be longer.  But you will recall all of

3 the people that saw the distribution of flyers, the

4 blocking of photos, the orchestrating of students, using

5 a bullhorn, the fact that Vice President Raimondo,

6 rather than de-escalating, was in fact escalating.

7 That's the list.  You know the list.  We don't have to

8 go over it.

9         Even Kristen Reynolds, Exhibit 54, she said,

10 with Raimondo's approval, I'm going to get materials to

11 help the students block the photos.

12         46 further talks, identifies the aiding and

13 abetting.

14         And with regard to McCloskey, who they called,

15 remember one of their defense is going to be, look, we

16 were there to keep the peace.  We were there to

17 de-escalate rather than escalate.  We weren't there to

18 aid and abet.  What does their own witness, Lieutenant

19 McCloskey say on slide 47?  He says, "I believe there

20 was an opportunity to be a moderating voice and prevent

21 the protests."

22         Now, Tita Reed came to him from the beginning.

23 He obviously has a different view of whether or not the

24 protests were de-escalated by the college.  And in terms

25 of the college saying, on 48, well, you know, students
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1 don't listen to us anyhow.  You remember Dean Raimondo

2 asked me if I ever talked to a college student.  And

3 McCloskey, from his observations, said that Oberlin

4 College had the respect of the students.  They were able

5 to influence them.

6         When we continue with McCloskey, he was asked,

7 "Do you believe that Oberlin College also had an

8 opportunity, as part of being a socially-responsible

9 community member, to tell the protesters, hey, let's

10 stop, let's gather the facts first before we proceed

11 with hundreds of protesters and all this media coming

12 in?"  And what does he -- there was an objection, of

13 course.  He says, "Yes," and he repeats, "Yes, there was

14 an opportunity."

15         Slide 50, we see that Oberlin College, in

16 numerous ways, not only contributed to the flyers, the

17 defamatory flyers, but the Student Senate Resolution.

18 You'll have to determine how involved Vice President

19 Raimondo was as the advisor of the student senate.  But

20 regardless of that, the Oberlin College e-mail system

21 was used to publish, to distribute, to communicate the

22 defamatory Student Senate Resolution.

23         The display case that is in a building owned by

24 the college was utilized, and they allowed it to stay up

25 there for a year.  Krislov testified that the college
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1 wanted to give props -- props is like propping up

2 someone, supporting someone -- to the students.  He also

3 indicated that the college could have ordered and their

4 general counsel has the responsibility of saying, take

5 this material down.  For them to say, look, we have no

6 right or authority to have them take the material

7 down -- could you imagine if they had pornographic

8 material there?  Do they have the right to do it?  They

9 have the right to take down anything, or order it to be

10 taken down, that violates people's rights or the law.

11 And in fact, when they asked the students to take it

12 down, they promptly did.

13         So with regard to this aiding and abetting issue

14 and/or whether or not Raimondo escalated or

15 de-escalated, you have all of the evidence that she did

16 nothing to de-escalate, and she denied that she

17 escalated.  It seems to me there should be dozens of

18 witnesses saying, oh, yeah, VP Raimondo was going around

19 telling us to cool it, to slow down, to de-escalate.

20 There's no witnesses.

21         52, even on little things, in terms of aiding

22 and abetting and supporting.  You remember that Dean

23 Chris Jenkins basically bought lunch.  Okay, I

24 understand that.  He didn't do it with his own funds; he

25 did it with the college funds.  The important thing on,
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1 Exhibit slide 52, their Exhibit B-32, when he submitted

2 it, the person approving the expenditure apparently

3 asked, "What are these for?"  You see the handwriting is

4 different and the ink is different than Chris Smith's

5 [sic], and it says, "Student meeting lunch, 15 students,

6 unnamed protesters."  So that's what it took to get this

7 bill paid.

8         53 identifies on this issue, and I think you are

9 going to find that the evidence, in fact, showed that

10 the college had influence over the students.  And

11 we're -- as you know, we have time limits and there's a

12 lot of material to cover.  But let's jump to -- the one

13 thing that's important is the flyer and the Student

14 Senate Resolution have been determined already by this

15 Court to be defamatory per se.  And so you don't have to

16 wonder about whether this is defamation.  It is

17 defamation.

18         Now, the question is, can they prove that these

19 defamatory statements are true?  Obviously, there's no

20 evidence as to that.  And can we show that they

21 contributed to the publication, the dissemination, the

22 encouragement of this.  And we've done that.

23         But even in light of that, they refused to admit

24 the obvious.  And that's their personality and that's

25 what a Goliath does.  You will recall and we will go
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1 through the questions that I asked Vice President

2 Raimondo to at least admit that the statements were

3 false.  Remember she said she couldn't do it?  59, 60,

4 61, 62.  She says on each one of these, "I don't know"

5 or "it depends on the circumstances."  And that's

6 consistent with their attitude.

7         Dave Gibson, then we know on 66, asks them and

8 has asked, has begged, please issue a corrective letter.

9 And what do they say to that?  Well, I think -- and I'll

10 take a few moments.  You've heard in trial, in testimony

11 that on the 30(B)(5) deposition, that in fact, Protzman

12 stated very clearly the position of the college.  When

13 they were begged to write a corrective letter, what did

14 Chief Protzman say?  And the video was played to you as

15 part of the evidence in this case.

16                            ***

17              (Video deposition clip played.)

18                           ***

19         MR. PLAKAS:  Louder, please.

20         So Oberlin College, by its attitude, was never

21 going to do anything to try to help the Gibsons survive,

22 regardless of the action that he took.  So we could go

23 to the next part of the case.

24         I think it's very clear that anyone looking at

25 this case will say that the choices that Oberlin College
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1 made are inappropriate.  It wasn't an accident.  They

2 made choice after choice after choice, decision after

3 decision after decision.

4         So in the civil justice system, you are not

5 empowered to issue a verdict that says, they were wrong,

6 we're going to tell the world they were wrong, we're

7 going to tell the world they were racist -- that they

8 were not racist.  The only thing you can tell the world

9 is -- and you speak through financial justice.  The only

10 thing you can tell the world is, as a result of this

11 conduct, here are the harms and losses that have

12 occurred to both the business itself and the individual

13 owners of the business.

14         So that's why you spent hours of listening to

15 Frank Monaco and Sean Saari.  And Mr. Saari admitted

16 that, you know, there's a conflict in every case.  You

17 will have to use your collective listening to figure

18 out, what makes more sense?  What makes more sense?

19         Some of you have had experience in touching on

20 these matters, dealing with these matters.  So the real

21 question is, if you were going to hire -- and the test

22 I've always used -- if you were going to hire one person

23 or the other to give you the best advice and to give you

24 guidance over financial or business matters, who would

25 you hire?  Because that's what both of these gentlemen
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1 are doing.  They're both trying to give you guidance and

2 they both want -- they both believe, apparently, that

3 their guidance is correct.

4         So in your mind, in my mind, and you always

5 weigh -- just like with doctors.  Which surgeon are you

6 going to go to?  What professional of any kind or

7 nature, what attorney are you going to go to?  And you

8 look at things like we see on 72.  You say experience.

9 We ask the doctor, "Have you ever done this kind of

10 situation before?"  "What have you done?"

11         You've heard four divorce cases valuation versus

12 37 years of experience.  You've heard that Mr. Saari

13 believes that the moment he graduated he was an expert.

14 Now, I remember the moment I graduated from law school.

15 I didn't tell anyone I was an expert, and I knew I

16 wasn't an expert.  You see that he values the business

17 at 35,000, but he's paid significantly over 65,000.

18 There's something that just doesn't fit well.

19         You saw the tests.  You saw that the income

20 which was produced.  He basically said, disregard the

21 longevity, on 74.  Disregard how long they have been in

22 business.  That has nothing to do with it.  When you

23 interview with someone when you go to a job, when you go

24 to them, don't you think their longevity and their

25 record going back years is important?  In terms of the
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1 reasonableness test, which was back on 73, it's not

2 reasonable to value a company at 35,000 when it produces

3 profits year in and year out that pass through to the

4 owners of 130 or $140,000.

5         We can go through all the bullet points, but to

6 be frank, I think you know the answers to this.  And he

7 basically is trying to say that it doesn't matter.  We

8 disregard it.

9         The other thing that caught my eye is, if I were

10 going to retain someone and rely upon them, would you

11 rely upon the person that just sat at their desk and

12 looked at the book, but when he doesn't want to adhere

13 to what's in the book, he disregards it?  Or do you say,

14 well, gee, I'm impressed by someone who actually will

15 take the time to go out and inspect the house?  Do you

16 buy a house from behind the desk or do you go out and

17 inspect it?  Do you buy a car from behind the desk?  And

18 I know it would be easier because most cars are

19 standard.  A 134-year-old business is not.  The fact

20 that he does that is important.  It is important to us

21 in terms of who do you rely upon?

22         I know Mr. Monaco's numbers are significant.  To

23 be frank, I think he was conservative.  He extended it

24 30 years on a 134-year-old business.  And I understand

25 that normally, day in and day out, when you are not
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1 dealing with 134-year old businesses, you don't project

2 out a generation.  I get that.  But you have to

3 determine, is this a unique situation?  And just like

4 when you go to a doctor or anyone else and say, well,

5 this is generally the way it always happens.  But don't

6 they have to examine me personally to see if one size

7 fits all?

8         And I think that's what Frank Monaco did, and

9 that's what Mr. Saari wasn't willing to do.  He said, I

10 don't need to check to go there.  This is standard.  It

11 doesn't matter how long they have been in business, how

12 long they have been successful.  And it's only worth

13 $35,000, but thank you, this is my biggest engagement.

14 I got paid at least $65,000.  I think we are allowed to

15 use our common sense.  Who would we hire?  Who would we

16 rely upon?

17         You saw the methodologies in 76 that Mr. Monaco

18 used, and 77, are tried and true.  You see in 78 his

19 summary of the bakery losses, 2,819,000.  The

20 reasonableness test is in 79.  He gives you reasons why.

21 He thinks it's going to take a generation to rebuild.

22         Deborah Owens, the PhD from University of Akron,

23 talks about the 30-year loss theory, because negative

24 accusations are long-lasting, fast-spreading, extremely

25 hard to counteract, and especially when you have an
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1 opinion leader in the community.  Obviously in this

2 community, Oberlin College is the 800-pound gorilla.

3 They're the Goliath.

4         When the Goliath basically puts you down, people

5 either feel that they have to follow the Goliath or

6 they're afraid to buck the Goliath.  The effects of the

7 Goliath and the students and the unchecked are almost a

8 mob mentality.

9         You see in 258, a recent newspaper article that

10 Deb Owens talked about says the social implications --

11 this is from the Oberlin College newspaper.  "The social

12 implications of being seen at Gibson's are much worse

13 than any freshman faux pas I can imagine."  So every new

14 class that comes in, they are told it would be a faux

15 pas, would be an embarrassment for you to be seen at the

16 Gibson's.  That's why it's going to take 30 years.

17         The decline in revenue, they're going to say,

18 hey, this was a declining.  But the declining revenue

19 was, in 83, only 16 percent in the six years from 2010

20 to 2016, but it fell off the cliff after that, after the

21 demonstrations in November of 2016, 36 percent,

22 47 percent.  We know in 84 that the decline is still not

23 bottomed-out.

24         We heard about the discount rates -- and you

25 know, if I ever have to hear about another discount rate
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1 again, shoot me.  I'm not sure how the rest of you felt.

2 But, you know, what the interesting thing is Mr. Saari

3 criticized Frank Monaco about the discount rate.  Monaco

4 used 2.79.  Saari used, you will see on 87, 3.02.  And

5 what's today's rate, when they testified?  2.7.  So is

6 2.7 closer to 2.79 or 3.02?  I'm not a mathematician,

7 but it seems like Monaco was closer to the appropriate

8 discount rate.

9         They argued about risk-free rate.  And in 86,

10 the book that Mr. Saari relied upon, utilizes and

11 accepts the risk-free discount rate.  And again, I

12 understand, and Mr. Monaco understands, that one size

13 doesn't fit all.  But this is a unique situation.  This

14 is an iconic 134-year-old business.

15         Applying the discount rate on 87.  Saari, really

16 they're not that far off.  Today's rate would

17 actually -- the 2.7 that probably should be used would

18 give it even a higher evaluation and higher loss figure

19 of 5,891,000.

20         In terms of the relationship of the financial

21 effect on the Gibsons, on 88, you see that the bakery

22 and the rentals decline in lockstep.  They both have the

23 same trend.  And there is a relationship with the

24 protests and the defamatory conduct.

25         89, you've seen these figures.  Lost
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1 opportunities, they were criticized for that.

2 Ultimately, it comes down to can property that's stuck

3 in the middle of a clearly -- even though zoned

4 residential, you saw the community around there.  It's a

5 no-brainer.  And it's a no-brainer for someone who knows

6 zoning, who has been on the zoning board.  And

7 Mr. Monaco reached out to the board.  And it's a

8 no-brainer that this business opportunity could have

9 come to reality.

10         In 94, we have the summary of total losses.  I

11 think Mr. Monaco told you that's conservative and in

12 front of the jury it's better to be conservative.  To be

13 frank, I think he was too conservative, but that's your

14 call.  You do not have to accept any numbers.  You can

15 go above numbers, you can go below numbers.  But for all

16 the reasons indicated, I think the losses, past, present

17 and the future, for the Gibson's Bakery are greater than

18 that.

19         The revenues have not bottomed out.  And I'll

20 touch -- I'll return and touch on some of these things

21 when we get our final opportunity to talk to you.

22         In 106, we talked about the intentional

23 infliction of emotional distress.  Their conduct is

24 extreme and outrageous.  Their conduct, it affects these

25 two individuals, was extremely outrageous over a period
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1 of time.  The fact that they're standing and have their

2 wits about them is a testament to their strength, not

3 the weakness of any argument.  What would the defense

4 want us to say?  That should we bring them in coiled up

5 like this and afraid to talk?  No.  They're trying to

6 fight through it as their family has for 134 years.

7         So ultimately at the end of the case, you are

8 going to be asked for civil justice.  The only thing we

9 can ask for is financial justice.  They had an

10 opportunity to send letters.  The only public

11 vindication, the only prayer for them is a loud and

12 clear verdict from you.  You will be asked to determine,

13 in your verdict forms and verdict interrogatories, you

14 will be asked to determine what is financial justice in

15 this case.

16         And if we go to exhibit -- or slide 103,

17 respectfully as to David Gibson, I would suggest that

18 based upon the elements and the law, that the total

19 compensatory damages to David Gibson are $7,016,350.

20 You can see the components, and we can talk more about

21 those when we speak again.

22         The next page for Grandpa Gibson, page 104.  You

23 see the total suggestion is $3 million.  You see the

24 elements.

25         You see on slide 105, for Gibson's Bakery, those
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1 are the total compensatory damages:  $2,819,000.

2         So my --I'm consuming more of my time than I

3 budgeted, but there's been a lot going on.  We expect

4 that the other side will get up.  You saw from

5 Exhibit 217.  They promised the community they're going

6 to vigorously defend and deny everything.  I wouldn't

7 have the time to respond to each of those things, but

8 we've had four or five weeks to understand what the

9 responses are.  So when we get back up, we will touch on

10 a few of those things.

11         I thank you for your patience and your attention

12 throughout this matter.  Once again, you are the

13 conscience of the community.  You and only you, at this

14 point, have the power to call down a Goliath, a

15 800-pound gorilla and say no, we're not going to give

16 you the stamp of approval for the choices that you

17 voluntarily made over the last two-and-a-half years.

18 Thank you.

19         THE COURT:  Thank you, Attorney Plakas.

20         Raise your hand if you are willing to sit

21 another 90 minutes.  If not -- no, no.  I mean that, if

22 not, we can take a morning break.  If you want -- let's

23 do it this way.  If you want to take a morning break,

24 raise your hand.  That's everybody.  That makes it easy.

25         We will come back in at 10:45.  Remember my
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1 admonition not to speak with anyone during this break

2 about what you've heard so far.

3                           ***

4                  (A recess was had.)

5                           ***

6         THE COURT:  For the defense.

7         MR. PANZA:  Hello, once again.

8         THE JURORS:  Hello.

9         MR. PANZA:  You see me again, going second

10 again.  About the only thing Attorney Plakas and I agree

11 upon is your service.  And I thank you on behalf of the

12 defendant.  And I agree that this is a very, very

13 important case, not only for the college, but really for

14 free speech because this is a libel case.  You may have

15 gotten lost in that fact with Mr. Plakas's presentation,

16 but it is a libel case.  It's a case about free speech.

17         Could you put up -- that's a picture of the

18 Oberlin College commencement, May 27th.  I think there

19 was a commencement speaker from Apple Corporation.  But

20 there were a number of people who wanted to be heard,

21 people who were expressing their opinions.  You see,

22 Ladies and Gentlemen, Goliath -- Goliath was a warrior.

23 For a college, or an educator, it's our job to keep our

24 people safe and to make sure they stay within the limits

25 of the law.
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1         Now, I told you, and I don't think I was lying,

2 that this was going to be a very emotional case; that in

3 fact, it was going to be extremely difficult for you to

4 set your emotions aside, to set your sympathies aside

5 and view the evidence independent of all of that.  And

6 I'd like to examine that evidence with you now, very

7 briefly.

8         I'm sure you are going to be pleased over the

9 fact that I don't intend to take 90 minutes.  You don't

10 have to applaud, but I'm sure it will appease you.

11         There are certain things I have to say right out

12 of the box.  There's only three claims left that the

13 plaintiff is making, and I'm going to go into those in

14 detail.  But none of the elements required to prove

15 those claims have to do with anything after

16 November 14th.  They have nothing to do with any

17 correspondence issued on November 23rd.  They don't have

18 anything to do with anything Toni Myers said in August

19 of 2017, 11 months after the protests.

20         So why did the plaintiff go into them in such

21 detail?  Emotions; sympathies.  Let's examine the

22 evidence.

23         I think there's one thing we can agree upon

24 right out of the box.  David, Lorna and Grandpa Gibson

25 appear to be very nice people.  No doubt about it.  We
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1 certainly know that their friends think the world of

2 them.  We know that because most of them have testified

3 during the course of this trial.  But that's what

4 friends are for.

5         Let me tell you what their friends haven't told

6 you, nor did Mr. Plakas deal with or talk about.

7 Something happened on November 9th, the evening of

8 November 9th that the college and Dean Raimondo had

9 absolutely nothing to do with.  Something happened

10 across the street from Gibson's in Tappan Square that

11 ignited an enormous student reaction.  Maybe it was the

12 altercation between Allyn Gibson, Jr., someone you have

13 not met --

14         MR. PLAKAS:  Objection, Your Honor.

15         MR. PANZA:  -- and three students.

16         THE COURT:  Do you want to approach?

17                            ***

18        (A sidebar discussion was had as follows.)

19                           ***

20         MR. PLAKAS:  Your Honor, I believe based upon

21 the rulings and the discussion, we're beyond that

22 discussion.  I wasn't permitted to get into it.  There's

23 been motions, there's been objections this whole trial.

24 Now all of a sudden there's an altercation.  I would

25 like an instruction that, you know, this is subject to a



Page 50

1 criminal case that's been resolved and there's no

2 evidence of any altercation.

3         MR. PANZA:  All I said is they haven't met

4 Allyn, Jr.  I didn't say anything else.

5         MR. PLAKAS:  No.  You said there was an

6 altercation.

7         THE COURT:  You said, "maybe there an

8 altercation."

9         MR. PANZA:  There was an altercation.  That's

10 what started this.

11         THE COURT:  I understand.  I guess I'm concerned

12 where are you going after that statement.

13         MR. PANZA:  I'm not going anyplace.  It ignited

14 a student protest, that's where I'm going.

15         THE COURT:  Everybody knows there's an

16 altercation that ignited the student protest.

17         MR. PLAKAS:  There's actually been no testimony

18 that altercation ignited --

19         THE COURT:  Ortiz did.  Ortiz said that.  Ortiz

20 did say that.

21         Okay.  All right.  Thank you.

22         MR. PANZA:  Thank you.

23                            ***

24              (The sidebar discussion ended.)

25                            ***
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1         MR. PANZA:  And whatever it was, it was the

2 catalyst that propelled the entire affair.  And what's

3 important to understand is it was student-led.  The

4 college had nothing to do with it.  Dean Raimondo had

5 nothing to do with it.  It was created in the blink of

6 an eye.

7         And let's set one other thing aside.  The

8 college does not condone student shoplifting of local

9 businesses.  And you know, I really think it's grotesque

10 that they even suggest such a thing.  If you steal, you

11 deserve punishment under the law.  And I don't think

12 there are many non-students who are going to have any

13 serious objections in regards to whatever Gibson's wants

14 to do with their shoplifters.  But whatever they do,

15 that's their responsibility.  And whatever reaction they

16 get, that's their responsibility.  Not the college, not

17 Dean Raimondo.

18         So trying to bring -- strip the emotion away and

19 bring the case back to the evidence and the elements

20 that the plaintiff has to prove in order to hold the

21 defendants responsible.

22         I think the evidence in regards to the multiple

23 claims, three that the plaintiff has brought, boils down

24 to this.  The Gibsons want millions of dollars of

25 damages from the college because Dean Raimondo held a
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1 flyer in her hands, a flyer which she didn't create, a

2 flyer which was about people she didn't know, and

3 holding it in her hands for 120 seconds and then passing

4 it off to a stranger, who happened to be a reporter,

5 Jason Hawk.  That's one element.

6         Also without her knowledge, without her

7 encouragement, without her participation, the student

8 senate, on the evening of November 10th, passed a

9 resolution accusing the Gibsons of being racists and

10 having a long history of racial profiling.  Now, before

11 that resolution was ever in the hands of anyone within

12 the college administration, it was sent to 2800

13 students.  Do you know what that's called?  Publication.

14 And I'm going to get back to that.

15         Also, again, without the knowledge of anyone

16 within the administration and certainly without the

17 knowledge of Dean Raimondo, someone took that resolution

18 and hung it on the bulletin board in the basement of

19 Wilder Hall, which I guess is the student union, in the

20 space designated for the student senate.  There's been

21 no evidence that anyone saw it.  No evidence that anyone

22 saw it.  We know it was already in the hands of 2800

23 students before that, and we certainly know there's been

24 no evidence that anyone in the administration saw it.

25 But when they did find out it was there, they requested,
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1 not demanded, requested it be taken down, and it was

2 taken down.

3         Finally, we know that, number three, the

4 college, not Dean Raimondo, the college made the

5 decision to temporarily suspend food orders from

6 Gibson's Bakery.  That decision was on November 14th.

7 And the temporary suspension was lifted and the dining

8 hall food orders were renewed at the end of January, and

9 the first classes in the spring semester were

10 February 2nd, 2017.

11         Now, we know that there were no conditions

12 associated with that renewal of business.  And I'm going

13 to be able to show you actual evidentiary documents to

14 establish that.  But I'm sure you know that as well.

15 That's it.  That's all that's been proven.  Nothing

16 more.

17         You see, in order to fulfill their obligations,

18 the plaintiffs have got to prove that the college did

19 something that relates to those three claims.  And none

20 of those claims are about what the college did not do.

21 So all of the information that the plaintiff has told

22 you about what they didn't do in no way relates to the

23 claims that they have brought.

24         So why did they spend so much time on it?

25 Emotion; sympathy.  I guess you are looking over here
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1 and ignore the elements of the claims that they have

2 brought, which they did not spend any time directing

3 your attention to and which I intend to do just the

4 opposite.

5         So what was the college's reaction to the

6 protests?  The college didn't encourage it.  The college

7 had no part in it.  The college didn't want it.  But

8 when the protests started, the college followed their

9 regulations.  They followed the book that you have heard

10 about.  And they did that because they're charged to

11 keep their students safe.  They're charged to keep the

12 community safe.

13         They made sure somebody was at the protests.

14 They coordinated their activities with the police.  They

15 let local merchants know there was going to be a problem

16 in those two days.  That's what the regulations, that's

17 what the book requires them to do, and that's precisely

18 what they did.

19         Let's talk about Dean Raimondo.  At 7:16 a.m. on

20 November 10th, she first found out there was to be a

21 protest three hours and 45 minutes later.  Her training

22 kicked in.  She did what she was required to do.  She

23 did what her job required her to do.  She met with her

24 staff.  She made sure they understood the parameters of

25 keeping these people within the limits of the law, and



Page 55

1 then she appeared at the protest.

2         What's important to understand is there has been

3 absolutely no evidence that she participated in that

4 protest in any way.  She didn't hand out flyers.  And

5 I'm going to get to the flyer.  She didn't hand out

6 flyers.  And I'm going to get to Trey James.  She didn't

7 encourage the protests.  She didn't engage in shouts and

8 chants.

9         And Ladies and Gentlemen, think about it.  She'd

10 have to be out of her mind -- throw away her career,

11 throw away her education, throw away the reputation of

12 the college -- to support a protest against the local

13 merchant who had been a vendor of the college for years,

14 somebody she didn't even know.

15         These were young college students, young adults,

16 with 2800 individual minds of their own.  To think that

17 Dean Raimondo or anyone else could have talked them out

18 of protesting, I think, is incredibly unrealistic.  Once

19 they got going, this was a fast train moving down the

20 tracks, and the best Dean Raimondo could do is make sure

21 people were not on the track.  And that's what she did.

22         And please understand, people have the right to

23 exercise their constitutional rights.  I can't stop them

24 from exercising their constitutional rights.  The law

25 prohibits me from stopping you from exercising your
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1 constitutional rights.

2         But you see, the students, and this is

3 important, do not speak for the college.  And the

4 college does not speak for the students, and the college

5 is not responsible for the actions of the students.  But

6 that's what the plaintiff wants you to do.  The

7 plaintiff wants you to make Dean Raimondo and the

8 college responsible for the independent actions of the

9 students, for the exercise of their constitutional

10 rights.  Were they right?  Were they wrong?  I don't

11 know.  The only one wearing judicial robes is on the

12 bench.  But I can tell you, I know they had the right to

13 exercise those rights.  We all do.  And when you start

14 making sure that they don't, that's when we're all in a

15 great deal of trouble.  A great deal of trouble.

16         I want you to consider this.  I want you to look

17 over at the defense table.  You are going to see Dean

18 Raimondo up there or there.  She's there on her own

19 behalf.  She's there on behalf of the college.  Let me

20 tell you who you don't see.  You don't see members of

21 the black student union that organized the protests and

22 looked up the student body.  You don't see the students

23 who created the flyer.  You don't see students who

24 brought them to the demonstration and distributed them

25 throughout the crowd.  That's publication.  And I'll get
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1 back to that.

2         You don't see any member of the student senate

3 that prepared the resolution, and you don't see the

4 student senator who hung it on the bulletin board.  You

5 don't see any member of the media, the broadcast media

6 or the print media that took the alleged libel and

7 reprinted it verbatim.

8         Why is it that you suppose the plaintiffs have

9 not chosen to sue the very people that caused their

10 damage?  Why has the college become the scapegoat for

11 everything?  I would like you to ask yourself that

12 question when you are in the jury room deliberating, and

13 I think through the use of your good common sense, you

14 are going to arrive at the right answer.

15         Now, like it or not, the Court has determined

16 the following -- and this is his direct quote to you at

17 the commencement of the trial, which I know seems like

18 years ago.  But trust me, this is a direct quote.

19 Finally -- I'm sorry.

20         MR. MATTHEW NAKON:  It's on the screen.

21         MR. PANZA:  Thank you.  Can you see it up there?

22 It's up there?

23         "Finally, as to any verbal or oral statements,

24 chants or words that were made at the protests on

25 November 10th and 11th of 2016 and that were directed at
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1 the plaintiffs, Gibsons or their employees, the Court

2 has determined that those oral or verbal statements are

3 constitutionally protected opinion and therefore cannot

4 form the basis of any legal claim."

5         Now, with this in mind, I'd also like to show

6 you the testimony of Allyn Gibson, page 142, line 23.

7         Can you blow that up?  Could you go back to the

8 question?  I want them to see the question.  Thank you.

9         "Did the caller tell you in sum or substance

10 what was being said or written about you?"

11         "They did.  They said that the people were

12 chanting and yelling and claiming that we were racists

13 and had a long history of racism."

14         That's what Allyn Gibson testified Trey James

15 told him in regards to what was going on at the

16 protests, the constitutionally protected protests.

17         Could you move to the next page, because I want

18 them to see this, too.  Top of the -- blow that up.

19         "The employees were worried.  Trey was worried

20 about the activity.  Certainly devastated me to hear

21 that this was going on."

22         The protest was raucous.  You heard Sergeant

23 Ortiz describe it as close to a riot.  And as the

24 plaintiff's own witness Frank Monaco told you on

25 cross-examination, David Gibson confided in him that the
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1 protest is the thing that damaged them.  That's

2 certainly understandable.  But of course, the plaintiff

3 knows that they can't go against the protests.  The

4 plaintiff knows they have to find some other villain.

5 And in this case, they have chosen Dean Raimondo, for no

6 good reason.

7         I'd like you to remember this, if you would, and

8 this is at least my way of thinking it:  Had Dean

9 Raimondo not appeared at the demonstration, there still

10 would have been 200 or 300 people protesting, screaming,

11 shouting racism, shouting long history of racial

12 profiling; there still would have been students

13 distributing flyers throughout the crowd; there still

14 would have been a Student Resolution, which was

15 distributed to 2800 students; there still would have

16 been posting on the bulletin board.  In other words,

17 simply put, the Gibsons would have been damaged in the

18 same way that they claim now that they have been

19 damaged, except they wouldn't have been able to blame

20 Dean Raimondo for it.

21         And understand this, Jason Hawk was a reporter.

22 The dean didn't know that, but he turned out to be a

23 reporter.  And whether or not Dean Raimondo gave him a

24 flyer, because they were all over the place, he wasn't

25 walking away from that protest unless he had a copy of
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1 the flyer.  That's what reporters do.  That's why he was

2 there.  So whether he gets it from the dean, he's going

3 to get it, and he's going to republish it verbatim in

4 his newspaper.  But he's not here as a defendant, so you

5 can't ask him why he did that.  You can't ask him why,

6 before he did it, didn't he do a complete investigation

7 to determine whether or not it's true or false.  Because

8 he didn't.  The college isn't responsible for that.  The

9 dean isn't responsible for that.

10         So we know Dean Raimondo showed up.  She was

11 there for 20 hours, knew -- we know she did her best to

12 keep things safe and lawful.  But after the protests --

13 after the protests, she attempted to facilitate, on at

14 least two occasions, the bridge that existed, that

15 existed as a result of the protests between the students

16 and Gibson's.  Because as President Ambar told you, the

17 college needs local business.  Their job isn't to

18 destroy it.

19         They exist because the college exists.  Do you

20 know why, I know you figured it out, why Gibsons has

21 been in existence for 134 years?  It's because their

22 biggest customer has been the college for 134 years.

23 Ladies and Gentlemen, despite what Mr. Plakas has told

24 you, that relationship was not destroyed by the college.

25 That relationship was destroyed when the college was
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1 sued by Mr. Gibson.  The college is charged with keeping

2 the students safe.  My goodness, every college is

3 charged keeping the students safe.  Lorain Community

4 College is charged with keeping students safe.  That

5 level of commitment, of course, rises when you have 2600

6 residents living on campus.  That's a professional

7 charge, a professional responsibility.

8         That charge, on November 10th and 11th, fell to

9 the dean of students, Dean Raimondo.  She was the only

10 one there who had the authority to act on behalf of the

11 college.  You heard her tell you that when she got

12 there, she introduced herself, she sought out the

13 leaders, introducing herself and making sure they knew

14 who she was and why she was there.

15         They asked her to tell everybody who she was and

16 why she was there.  So she used the bullhorn for two

17 minutes and that's all she said.  She kept the lid on

18 the situation.  She made sure the environment was safe,

19 not just for the students, but for the community, for

20 the residents, for the people on the street, for the

21 local merchants, for everybody, because that's her

22 charge.

23         Now, there were other members of the faculty who

24 attended the protests.  They have opinions even though

25 they worked for the college.  There are other staff that
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1 probably attended the protests and had opinions.  But

2 they didn't speak for the college.  They had no right to

3 speak for the college.  So whatever they did, they're

4 responsible for; the college is not.  I tell you, and I

5 can see, that whatever actions Dean Raimondo took, she's

6 responsible for and the college is responsible for.

7         Now, I'd like to talk to you briefly about the

8 claims that plaintiff has brought.

9         Could you put up elements of libel?  These other

10 the actual claims.  There's only three of them left.

11 But these are the actual claims that I think we ought to

12 concentrate on in regards to claims brought by the

13 plaintiff against the defendants.

14         So libel, the publication of a false statement

15 of fact that's pejorative or defamatory; that's

16 published to a third party; that injures the plaintiff;

17 and that it's published with a requisite degree of

18 fault.

19         Now, there's been no evidence that the

20 defendants had anything to do with preparing the flyer

21 or the Student Resolution, no evidence whatsoever.  But

22 even assuming the statements in the flyer and assuming

23 the statements about racism and assault are false, the

24 plaintiff is required to prove that at the time of the

25 publication, Dean Raimondo possessed the requisite
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1 degree of fault.  What does that mean?

2         Now, by the way, notice I said "at the time of

3 the publication."  In other words, the plaintiff has got

4 to prove, by clear and convincing evidence, that at the

5 time Dean Raimondo handed a copy of that flyer to a

6 stranger who turned out to be Jason Hawk, she knew the

7 contents was false.

8         Now, she didn't know the Gibsons, never met

9 them.  Had no way of making that determination.  Because

10 she held it in her hands for 120 minutes, she had no

11 time to do an investigation.  The funny thing about

12 actual malice is, failure to do an investigation doesn't

13 constitute actual malice.  It is a subjective

14 understanding that the information contained is false.

15 There's no way Dean Raimondo ever could possess the

16 requisite degree of fault.

17         You will remember her testifying, I hope you

18 remember, that when she got there somebody handed her a

19 flyer, she put it in her pocket.  She walked over to try

20 to put herself between a tense situation.  Jason Hawk

21 said he wanted to know what was going on.  Of course he

22 did.  He was a reporter.

23         She took the flyer out of her pocket and gave it

24 to him, and said, here's the flyer.  Maybe that was

25 done, I suppose two or three hundred times by other
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1 people.  That's not publication.  I'll tell you what

2 publication is in regards to the flyer.  When you bring

3 a stack of flyers to the protest and you and your

4 student buddies pass them out, that's publication, and

5 that is publication of the flyer during the protest.

6 Nothing else.  Nothing else.

7         And remember, it wasn't Dean Raimondo who took

8 that flyer and published it in the newspaper and on the

9 internet for the world to see.  That was Jason Hawk.

10 But he wasn't sued.

11         And regard to the Student Senate Resolution,

12 I'll tell you what publication was there.  It was

13 created by the student senate.  And at 11:11 p.m. on the

14 evening of November 10th, the student senate distributed

15 it to 2800 students.  That's publication.  That happened

16 before Dean Raimondo ever got it into her possession

17 four minutes later.

18         There's been no evidence that Dean Raimondo or

19 the college did anything to publish the Student Senate

20 Resolution, but he doesn't care about that.  He just

21 wants to mix it up.  He just wants to appeal to your

22 sympathy and to your emotion.  That's why he's not

23 directing his attention at the evidence.  That's why we

24 hear about things that occur after the publications,

25 that in regards to the elements of the claim are totally
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1 irrelevant.  He knows that.  He's a good lawyer.  But

2 he's banking you don't know.

3         And of course he distorts the timeline.  He

4 knows that whatever occurred on August 17th, when Toni

5 Myers and Dean Raimondo are trading texts, he knows that

6 has nothing to do with whether or not there was the

7 requisite degree of fault during publication on

8 November 10th and 11th.  So why bring it up?

9         And the interesting thing about all of that

10 stuff, all of the e-mails on the 23rd and the texts of

11 the -- of August 2017, Gibsons never saw those.  The

12 public never saw any of that.  Those were private

13 e-mails between people.  They weren't even discovered

14 until after the litigation was brought.  They had

15 nothing to do with the claims that the plaintiff has

16 brought.

17         So according to the elements -- you don't have

18 to bring them up again -- we didn't create the

19 publication, we didn't publish the publication, and

20 there's been no evidence that we possess the requisite

21 degree of fault when in fact the publication is

22 published.  We're talking about two documents.  We're

23 talking about the flyer and we're talking about the

24 Student Senate Resolution.  That's it.  That's the

25 entire theme of their case.



Page 66

1         Then of course we get into the claim of business

2 interruption.  Let me see if I can break that down for

3 you.  Gibsons claims that the college interfered with

4 Gibson's business relationship with Bon Appétit.  The

5 problem with that is that Bon Appétit is the college's

6 purchasing agent.  You heard Michele Gross testify that

7 Bon Appétit is their agent.  And an agent is not an

8 independent third party.  And one of the elements to

9 prove in business interruption is that the interruption

10 was with an independent third party, not an agent.  They

11 can't make their case on that alone.

12         But there's another serious element that they

13 can't make; and that is, that the interruption was

14 unjustified.  I heard it in opening, and I heard it

15 again.  Nursery school behavior.  Tantrum.  Well,

16 Mr. Plakas wasn't there.  He doesn't have the training

17 it takes to moderate the student development.  He's not

18 an educator.  He's not a teacher.  And let me tell you

19 what the mood was like on campus those two days.  I

20 don't have to tell you; Sergeant Ortiz already told you.

21 And who stepped into the middle of that?  Dean Raimondo.

22 Who kept things safe?  Dean Raimondo.  And her

23 reward?  She's been sued.  She did her job.  She

24 followed the regs, she followed the book.

25         This was a temporary suspension, just long
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1 enough so that things would calm down, 28 days, and it

2 didn't include Obie Dollars.  Students could still walk

3 across the street and spend their Obie Dollars in the

4 store.  And it didn't include orders, special orders

5 from the departments.  But as President Krislov told

6 you, he wasn't about to order food students weren't

7 going to eat.

8         And although there was a temporary suspension on

9 November 14th, business was renewed without condition at

10 the end of January 2017, and business remained for the

11 entire period of time until November 7th, 2017, when the

12 college was sued.  The college does not do business with

13 people who sue them.  You wouldn't either.  I know Frank

14 Monaco wouldn't, because he told us.  The plaintiff's

15 own witness told us he wouldn't.

16         You know, the test of time in regards to that

17 particular event proved it was the right decision.  When

18 business was renewed, there were mixed emotions, but

19 there was no violence, there were no protests, and so

20 business was restored.  Again, without condition.

21         The last claim of the plaintiffs I'd like to

22 address myself to is the one for emotional distress.

23         Now, I have to read you the second element of

24 this crime.  The defendant -- of this claim, not crime.

25 The defendants' conduct was so extreme and dangerous
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1 that it went beyond all possible bounds of decency and

2 can be considered completely intolerable in a civilized

3 society.  Is there anything you heard that the college

4 did on November 10th or 11th that satisfies that

5 element, outrageous conduct?  Attempting to keep a safe

6 environment?  Attempting to make sure students maintain

7 the law?  Working after November 14th to bring the

8 parties together and ultimately giving business back?

9 There's nothing that rises to the level of outrageous

10 conduct that you've heard in the last five or six weeks.

11 I don't know why that claim is there, but it is.

12         Let me tell you what the college did do twice,

13 at least twice, they tried to facilitate a meeting

14 between David Gibson and the students.  He refused to

15 meet.

16         On January 18th, there was a meeting at Quick

17 and Delicious, and it was proposed that a joint

18 statement go out to the entire campus community, letting

19 them know that Gibson's was getting the business back.

20 And that joint statement was prepared two days after the

21 Quick and Delicious meeting.  You are going to see

22 that there were no conditions on getting the business

23 back.

24         But David Gibson testified he didn't even read

25 it, didn't even read it.  How could you be waiting for a
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1 joint statement?  How could you be making these requests

2 and then when the joint statement is prepared, when it's

3 sent to you for your review and for your suggestions,

4 you don't read it?  Three days later it went out and it

5 told the community that the college was doing business

6 with Gibson's, and the college continued to do business

7 with Gibson's until they were sued.

8         Now, I have to talk to you about causation.  For

9 the plaintiffs to prove that the actions of the college

10 caused their damage, stated another way, but for the

11 actions of the college, the Gibsons wouldn't have been

12 damaged.  We know that's not true.  We know that the

13 protests, the constitutionally protected protests caused

14 the damage.  I'm sure the flyers contributed to that

15 damage.  But the flyers weren't published or created by

16 the defendants.  The resolution probably caused some

17 damage.  But the students do not speak for the college

18 and the college does not speak for the students.  And

19 the college and Dean Raimondo had nothing to do with the

20 creation or distribution of either document; that it was

21 the protest, as David Gibson admitted to Mr. Monaco,

22 that caused this damage.  And of course, he's right.

23 But you can't sue anyone because the protest has been

24 declared by the Court as constitutionally protected.

25         Now, maybe -- and I know you've been paying
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1 attention, and I know you've listened to two weeks of

2 testimony from the plaintiffs' friends telling you how

3 terrible the protest was, how terrible the chants were,

4 how terrible the shouts were.  And of course they were.

5 But when David Gibson took the stand, he barely

6 mentioned the protests at all.

7         Why do you suppose that is?  Because of the

8 realization that whatever damage came out of the

9 protest, the college is not responsible for, Dean

10 Raimondo isn't responsible for, no one is in fact

11 responsible for.  Yes, that's too bad.  But that doesn't

12 justify creating a villain so you can blame everything

13 on them.  And I tell you, that's exactly what the

14 plaintiff is trying to do.

15         I want to talk to you a little bit about

16 credibility, and two people particularly, one of which

17 the plaintiff has mentioned:  Mr. Trey James and

18 Mr. Eddie Holoway.  Trey James saw things that is nobody

19 else saw, heard things nobody else heard.  He maintains

20 that while standing -- could you put up the picture of

21 the inside of Gibson's?  He maintained that while

22 standing at this cash register, looking out of this

23 window which has all of these advertisements,

24 through -- would you put up the crowd -- through this

25 crowd in front of Gibson's Bakery, he saw things no one
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1 else saw.  He saw Dean Raimondo with a pack of flyers,

2 handing them out.

3         Now, his testimony changed, as you've heard,

4 from one deposition to the next.  And Dean Raimondo

5 testified that after she handed off that flyer, never

6 did she touch another.  She also told you that at no

7 time did she inform anyone where copies could be made.

8         Let's see what David Gibson had to say about

9 that testimony.  Would you pull up page 14 -- go to

10 14 -- I'm sorry, page 15, line 7 through line 16.

11         Okay.  "So when Mr. James told you that he saw

12 Meredith Raimondo, Dean Raimondo passing out the flyer,

13 did he tell you that he saw her handing it to one person

14 or to six to twelve different individuals?"  David

15 Gibson's answer, "The very first day of the protests he

16 called me a couple times during the day, maybe more, and

17 later in the day he made mention to me that he had seen

18 Meredith Raimondo hand the flyer to Jason Hawk.  Other

19 than that, I don't -- the rest of the testimony is up to

20 Trey James."

21         Do you think David Gibson believes Trey James?

22 Did you ever wonder how Trey James knew who Dean

23 Raimondo was, somebody he had never met, or Jason Hawk,

24 some reporter he didn't even know?

25         And in terms of copies, you've heard Dean
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1 Jenkins tell you that at no time did the college make

2 copies of the flyer.

3         Then of course we have Eddie Holoway, somebody

4 whose testimony Mr. Plakas referred to and actually

5 showed you.

6         Could you bring up Mr. Protzman's testimony,

7 please?  Do you have the lines?

8         This is Mr. Plakas cross-examining Mr. Protzman.

9 And I want to take him through this testimony because in

10 terms of credibility, I want you to see if -- "Question,

11 "And at the meeting there was a long-time community

12 resident which was a person of color, Eddie Holoway,

13 correct?"  Mr. Protzman says, "Correct."

14         Next question, "Were you impressed by him and

15 his apparent honesty and articulation in history?"

16 "Answer, It was the first time that I ever met him."

17         "Question, There was nothing about him that

18 caused you to disbelieve him or think that he wasn't

19 credible -- " next page.  Thank you "-- source,

20 right?"  "No."

21         Here's the question.  "And he explained to you,

22 as an African-American, that he had lived in the

23 community for decades and that his family had actually

24 had a relationship with the Gibsons, and he explained to

25 you that Gibson's Bakery was one of the very first
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1 businesses in Oberlin to actually hire and work with

2 African-Americans; is that correct?"

3         "Answer, That is correct."

4         So through this cross-examination, it's very

5 obvious that Mr. Plakas knows that Eddie Holoway

6 attended the meeting and he knows what Eddie Holoway

7 said at the meeting.  Now let's go to Eddie Holoway's

8 testimony and my cross-examination.

9         "I accompanied Mr. Gibson to the meeting."

10         "You did attend the meeting?"

11         "Yes, sir."

12         "During the meeting, you said nothing?"

13         "Yes, sir."

14         And there are other portions of his testimony

15 which he says the very same thing, that he said nothing.

16         What is it Mr. Plakas knows that Mr. Holoway

17 doesn't?  Why wouldn't Mr. Holoway tell me under oath

18 the same thing he told Mr. Plakas?  Mr. Plakas knew

19 because it was a very long, leading question.

20 Credibility.  A search for the truth.  Mr. Holoway, a

21 long-time friend of David Gibson.  Trey James, a

22 long-time friend of David Gibson.  And that's what

23 friends are for, I guess.

24         What's truly incredible, Ladies and Gentlemen,

25 did you find it strange that the notes to the Quick and
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1 Delicious meeting disappeared, but the business card was

2 kept?  No one would tell us from the plaintiffs' side

3 what happened at the Quick and Delicious meeting.  But

4 you heard Dean Raimondo tell you the purpose of that

5 meeting was to tell Gibsons they were getting back the

6 business.  Hallelujah.  How could you forget a meeting

7 like that?  I guess the same way that you don't read the

8 joint statement even though you've been looking for it

9 for the last two months.  Why?

10         Now, you heard Mr. Holoway, and in fact,

11 Mr. Plakas referred to it.  The only thing Mr. Holoway

12 remembers is that he was given a card and told if there

13 is shoplifting, don't call me -- excuse me -- if there

14 is shoplifting, don't call the police, call me.  Now why

15 anybody would ever say that to Mr. Holoway, who has

16 nothing to do with Gibson's Bakery, is beyond me.  But

17 what's amazing is two days later the joint resolution is

18 prepared.

19         Put up Exhibit Z.

20         Here is the e-mail that goes to Mr. Gibson two

21 days later that he doesn't read.  And what it says is

22 that the college and Gibson's are getting back together,

23 business is being restored because we need each other.

24 There's no conditions here.  There's no quid pro quo.

25 There's no "only if you give us a free pass," "only if
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1 you call us rather than the police."  The college has

2 got to be judged on what it did in regards to these

3 claims, not what it did not do.

4         Now I've got to talk to you about manufactured

5 damages.  There it is.  Manufactured damages.

6         Being in business 134 years is no guarantee of

7 anything.  And I know Mr. Saari pointed out the example

8 of Sears for you.  And that's true.  And certainly, the

9 financials of Gibsons are the thing he analyzed.  You

10 can look at the dough machine if you want, you can walk

11 the property if you want.  But you are not selling the

12 property, you are trying to value that.

13         If you take a look at the income from 2010, it's

14 like the stock market; up and down, up and down, up and

15 down.  And the average is a net loss of 3,697.  Ladies

16 and Gentlemen, we didn't create these numbers.  These

17 numbers weren't here in order to impress you.  These are

18 Gibson's numbers.

19         Could you look at the next one, please?  This is

20 what happened to Gibson's from 2013 up until the date of

21 the protest.  The loss of business was 17 percent.

22 Students were not coming into the bakery.  And it began

23 in 2013.  The protest had absolutely nothing to do with

24 it.  Of course, the business did drop after the

25 protests, but the protest is constitutionally protected.



Page 76

1 How did they react?  They sued their biggest customer.

2 When business was bad, they sued their biggest customer,

3 somebody who accounted for $3200 a month -- or a week,

4 excuse me.  $175,000 a year.  They terminated the

5 relationship.  The college didn't terminate the

6 relationship.  Gibsons terminated the relationship.

7 Why?  Why would they do that?

8         Experts are used in every case.  I couldn't tell

9 you.  I couldn't analyze the finances of Gibsons.  If

10 the only criticism that the plaintiff can say about the

11 defendants' expert is that he got paid, then rest

12 assured, you know there's nothing else they can say

13 about the expert, that his analysis is the true

14 analysis.  Discount rates are worthless, unless the

15 element of risk is placed in the discount rate.  And it

16 makes a huge difference.

17         The college does not owe the Gibsons anything,

18 because they didn't libel them, they didn't interfere

19 with any business relationship, and they weren't guilty

20 of outrageous conduct.  But if you put it in the

21 appropriate discount rate -- and by the way, you will

22 notice the one thing that Mr. Monaco didn't say is that

23 this valuation is wrong.  That's a true valuation.

24 Plaintiff knows it.  He's just asking you to ignore it.

25         Think about something else.  Think about how
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1 long they have been in business.  I don't know what that

2 has to do with this company, but think about it.  Walk

3 the property.  Don't think about this number.  Don't

4 show this number.  And then making the proper

5 adjustments, the proper discount and risk rate, this is

6 what that number comes to, $1,099,000 dollars.  That's

7 over a 30-year period.  And you heard for a very long

8 time Mr. Saari tell you 30 years is inappropriate.  And

9 that's not what Dr. Owens said at all.

10         Mr. Plakas put up an article.  It's called Faux

11 Pas.  Do you remember?  He didn't let you read it.  And

12 he said it said one thing.  But if you read it, do you

13 know what it says?  It says that Gibsons' problems were

14 with the students whom he refused to meet with.  That's

15 what the article said.

16         Then of course, we have the issue of lost rents.

17 Now, we're told by Mr. Monaco that the people who were

18 paying their rents before the protests were no longer

19 paying their rents after the protests, and the protest

20 was the reason.  But don't worry, Mr. Monaco said, I'm

21 going to calculate that they're going to continue to pay

22 their rents for the next 30 years.  That's in the

23 plaintiff's language.  And yes, now we come to the two

24 imaginary buildings on property where they can't be

25 built, next to another property Mr. Gibson owns that has
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1 vacancy problems.

2         But I'll tell you what I'm going to do, I'm

3 going to presume that you are going to build them.  I'm

4 going to presume that you are going to charge $1200, a

5 rent I know you never charged it, but that's what I'm

6 going to calculate; then I'm going to presume for the

7 next 30 years, despite the fact it's right next to

8 somebody having incredible vacancy problems, those

9 buildings are going to be filled for the next 30 years;

10 and by the way, the $400,000 of equity you have in it,

11 I'm going to ignore.

12         Search for the truth.  Why are numbers like that

13 manufactured with methodologies that are not acceptable

14 by the AICPA?  It's to drive the number up.  It's to

15 make a case like this worth winning.

16         Now, no one can doubt that the Gibsons'

17 reputation has been stigmatized, has been hurt.  It was

18 hurt by the protests.  It was hurt by the students.  The

19 college had nothing to do with it, and there's nothing

20 the college could have done, stop short of interfering

21 with the students' right of free speech.

22         The actions of the college speak louder than

23 words.  The plaintiff has accused Dean Raimondo of

24 hating people she doesn't even know.  The college

25 doesn't micromanage its staff.  This was a very, very
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1 hot issue.  There were e-mails going back and forth.

2 But what you have to concentrate on is what the college

3 did, not what it didn't do.  Kept things safe.  They

4 tried to bridge the gap between Gibson and the students.

5         COURT REPORTER:  Mr. Panza.

6                            ***

7             (Discussion had off the record.)

8                           ***

9         MR. PANZA:  And Dave Gibson's the business guy.

10 I'll tell you what, if there was a mistake made here,

11 I'll tell you what it was.  The mistake was requiring

12 Dean Raimondo to be at that demonstration.  The mistake

13 was following the college regulations.  The college and

14 Dean Raimondo would have been far better off if she

15 hadn't.  The community wouldn't have been.  The police

16 wouldn't have been.  The local merchants wouldn't have

17 been.  The students wouldn't have been.  And the Gibsons

18 wouldn't have been.  The college and Dean Raimondo would

19 have been.  And you see, Ladies and Gentlemen, that's

20 the kind of warped thinking a case like this results in.

21         You pledged to me that you would review the

22 evidence independent of emotion, independent of sympathy

23 for either party.  I'm going to call that pledge in.

24 The college did nothing wrong.  The college didn't libel

25 anyone.
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1         The claims of libel and business interruption

2 and emotional distress against Dean Raimondo, a woman

3 who has spent her life teaching and in student

4 development, and against the college that we're all

5 proud of, with a national reputation for academic and

6 artistic excellence, is nothing more than an attempt to

7 extract millions of dollars of damages for things they

8 had absolutely nothing to do with.

9         I hope you have the courage to live up to your

10 pledge and return a verdict for the defendants.  And I

11 thank you from the bottom of my heart for your

12 attention.

13         THE COURT:  Attorney Plakas, 15 minutes of

14 rebuttal closing.

15         MR. PLAKAS:  Your Honor, may I approach?

16         THE COURT:  Sure.

17                            ***

18        (A sidebar discussion was had as follows.)

19                           ***

20         MR. PLAKAS:  We asked Cathy.  She said we had

21 25 minutes.  Our time was 9:17 to 10:27, so I thought we

22 had 20 minutes left.

23         THE COURT:  You need 20 minutes?  I didn't have

24 that, but that's -- 20 minutes?

25         MR. PLAKAS:  Yes.



Page 81

1         THE COURT:  That's fine.

2         MR. PLAKAS:  Thank you.

3                            ***

4              (The sidebar discussion ended.)

5                           ***

6         MR. PLAKAS:  Again, thank you for your

7 attention.

8         I've done this 42 years.  I've never been scared

9 of a case like this.  The reason I'm scared is that the

10 message that they want you to send, the stamp of

11 approval, is that someone like the Gibsons, who did

12 everything right, not only all their life, but for

13 generations, and in an instant it can be taken away from

14 you when someone as powerful as the college has the

15 ability and the influence to stop the damage.

16         If in fact someone was drowning because they

17 were horse playing with the students, the college -- the

18 message the college wants you to send, even if they have

19 life preservers and lifeguards, that they can sit back

20 and watch; that they don't have to lift a finger to do

21 anything that they have the full power and authority to

22 prevent.  And that's the message.

23         And if in fact there's radical conduct and crazy

24 conduct going on, if they can just look away -- and

25 interestingly enough, they didn't look away.  They came
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1 on to the scene and said, "We're in charge."  The

2 testimony is they went to the police department.  We're

3 in charge, we're the spokesman.  She got on the

4 bullhorn, here I am.  I'm the dean of students.  We're

5 in charge.  The regulations say she's the

6 representative.  We're in charge.  So they want it both

7 ways.  They want it both a ways, to say we're in charge,

8 we have influence, but if anything bad happens, don't

9 blame us, it's the students.  You can't have it both

10 ways.

11         If they wanted -- if their policy was if there

12 are student demonstrations, we're staying in our

13 houses -- that's President Krislov stayed.  He didn't

14 come out of his house once.  So you've got to pick your

15 position, but you can't have the it both ways.  If you

16 are there and in charge, people in charge are

17 responsible, aren't they?  Isn't that what our society

18 is about?

19         So they're playing a game with you, an

20 intellectual game.  We're in charge, but we're not in

21 charge.  So if that's what the message that they want to

22 send, then our society is going off the deep end because

23 they can't have it both ways.

24         Now, I don't have enough time to answer all of

25 the issues they raised, but I don't need to because you
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1 sat here for over a month and you know the answers to

2 their questions.  And you knew the answers to some of

3 their issues even before you came in here, because in

4 voir dire -- we actually have a transcript of voir dire.

5         And we asked you, what if someone tries to hide

6 behind freedom of speech and say, whatever they do,

7 whatever they say, whatever they print, whatever they

8 pass out, whatever they help someone else to pass out,

9 they -- however they aid and abet, is freedom of speech

10 a total shield?  And what did you say?  Many of you

11 talked on it.  And I won't designate your names or

12 numbers.  But one of you was asked, well -- with regard

13 to freedom of speech -- are we able to say anything we

14 want at any time or write anything we want, and if it's

15 wrong or false or hurtful or harms somebody, are we not

16 responsible because of the First Amendment's freedom of

17 speech?  One of the jurors basically said, no, that's

18 not right.  You have to be able to accept the

19 consequences of your speech, the consequences of your

20 actions.

21         Another juror said, you have freedom of speech

22 to say whatever you want, to write whatever you want,

23 whenever you want, but you have to be ready to take

24 responsibility for what you say or write, and depending

25 upon where you say it, suffer the consequences for what
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1 you said.

2         Mr. Panza has misstated the elements that are

3 necessary to prove libel, because he suggested

4 wrongfully that the only way you can be responsible for

5 libel is in fact if you offer it or write it.  You will

6 see the terms "aid and abet."  And aid and abetting have

7 a specific meaning.  You all know what it is.

8         So it's similar to the Second Amendment.  We

9 talked about that.  You know, there's a right to bear

10 arms.  There's a right to shoot a gun.  But if you shoot

11 it and that bullet injures somebody, then there's a

12 responsibility, just like freedom of speech.  If in fact

13 somebody is next to the shooter and he's encouraging him

14 or he's looking the other way or he's saying, gee, your

15 fingers are getting cold, you won't be able to shoot,

16 let me buy you some mittens or gloves, or if he passes

17 the ammunition or does anything to say, "good job," or

18 if he sits there and watches people shoot and has the

19 ability and the power and the authority to stop them and

20 he doesn't, that's similar -- that right in our Bill of

21 Rights is no different than the freedom of speech.

22 There always has to be a balance.  We know that.  You

23 knew that.

24         They talked about emotion and sympathy.  The

25 Gibsons do not want any sympathy.  They have gotten
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1 enough sympathy.  They're going to go to their graves

2 with this sympathy.  They want justice.  The only thing

3 that we can give and you pledged to give it, you

4 understood the civil justice system, it's financial

5 justice.

6         In terms of asking for sympathy, what we're

7 asking you is to determine when a powerful institution

8 makings choices, should they be responsible for those

9 choices?  They made choices throughout an extended

10 period of time.  That's why we're looking at

11 communications and e-mails and actions over the extended

12 period of time, because your attitudes, your comments,

13 your actions drive your conduct.  So that's why we're

14 doing it.

15         And with regard to choices, you know, this

16 didn't happen by accident.  Meredith Raimondo and the

17 rest of her team -- because Tita Reed were there and

18 other people were there.  Remember, there were a whole

19 group reporting back -- they didn't just fall off of a

20 dump truck and end up at the protests.  They went there.

21 They were in charge from the time that Tita Reed went

22 and talked with the police.

23         Now, choices.  You know the answer to that too,

24 because we talked about that in voir dire.  And in fact,

25 one of the jurors said -- talked about her -- talked
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1 about the child of that juror and the children, "And as

2 they were growing up I told them, I kind of barrelled it

3 into their heads, you know, life is full of choices and

4 decisions.  Whatever choices and decisions that you make

5 throughout your lives are going to either come back on

6 you or you are going to, you know, continue living a

7 good life.  So it's up to you to make those decisions

8 and the choices that are best for you."

9         The college made choices.  They made decisions

10 over, well, the last two-and-a-half years.  When they

11 had the ability to do the right thing and to be the

12 adult in the room, whether it was to tell students you

13 can't act like nursery school or whether when David

14 Gibson pleaded with them to issue letters, they had a

15 choice.

16         And you saw the video.  What was their choice

17 when they had the ability to minimize the damage and

18 allow Gibson family and the Gibson's Bakery to continue

19 beyond their 134 years?  What did Ferdinand Protzman

20 say?  He's the chief of staff in the official

21 deposition.  And the reason we're allowed to take this,

22 as we explained this, we want to know what the official

23 position is.  The official position is they, at no

24 time -- he said, "We did not at any time consider

25 writing the letter that Dave Gibson wanted."  In fact,
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1 the last thing, they wouldn't even write a letter that

2 confirmed that David Gibson and his family and Allyn

3 Gibson were not white supremacists.

4         Now, that's why it's important to understand the

5 attitudes.  And we understand why they did it, because

6 they didn't want to offend their customer base.  That's

7 their business plan.  Their business plan must be to

8 attract a certain type of student or employee or

9 administrator and let them do whatever they darn well

10 please, regardless of the consequences or the collateral

11 damage.

12         The element of defamation, look for the words

13 "aid and abetted."  I've already touched on that, but

14 it's important.

15         With regard to the Student Senate Resolution, if

16 people are using your equipment, your facilities, and

17 using that equipment, facilities or power to defame or

18 hurt anyone, then you have the power to say, you can't

19 use our e-mail system for defamatory conduct.  If you

20 look at policies, they warn the students to avoid

21 libelous defamatory conduct.  But they turn -- they

22 turned away.  Why?  Because they had other pressures,

23 other things going on that caused them to appease their

24 customer base.

25         You know, it's not only the big things.  It's
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1 the little things.  Why in the world, you know, why in

2 the world would you buy gloves for the protesters so

3 their hands wouldn't get cold?  I mean, come on.  That

4 just shows it's the little things.  Life is made up of

5 little things and big things.  And they were clearly

6 aiding and abetting.  They were interested in supporting

7 whatever the students wanted to do.

8         Circumstantial evidence.  You are allowed to

9 make inferences.  Everyone says circumstantial evidence,

10 that doesn't count.  Absolutely wrong.  You will read in

11 the instruction, circumstantial evidence is evidence

12 that allows you to make inferences.  We live by

13 circumstantial evidence.  When you walk outside on the

14 winter morning and there's snow on the ground but you

15 didn't actually see the snow falling, circumstantially,

16 you are allowed to infer that it must have snowed last

17 night.

18         So if there is all these things going on in the

19 background and all these e-mails and all these poisonous

20 thoughts and all these conducts, you are allowed to

21 circumstantially infer what is going on.  Because we

22 don't have the a videotape of everyone doing everything

23 at all times.

24         Intentional infliction of emotional distress.

25 Look, let's use President Krislov's words.  "One of the
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1 worst things that you can do to a person is to call them

2 a racist."  They say that's not extreme and outrageous.

3 If you know, through the use of students under your

4 influence and using your e-mail system and your display

5 case and your people are sent passing out flyers, if in

6 fact someone has been branded in their ninth decade of

7 life as a racist and a history of racial profiling, and

8 David too, isn't that one of the worst things?

9 President Krislov says.  Instant that extreme and

10 outrageous?  Isn't that extreme and outrageous not to

11 correct it when you have a chance to?

12         Interference with business relationships.  You

13 know, I'm surprised with a straight face they can even

14 tell you that they're not -- that they didn't do this.

15 Ferdinand Protzman told you, and I read you his

16 testimony, they were not justified to suspend or

17 discontinue the contract.  And when it does is, when a

18 powerful institution suspends the contract from the

19 second week in November to the first week in February,

20 doesn't it tell the world, we're suspending it because

21 we think something is wrong and we're going to

22 investigate it and let you know; but when the

23 investigation comes back clean, they don't update anyone

24 as to the investigation.

25         Unleash -- you know, back to they want it both
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1 ways.  No, we're in charge.  Yes, we're in charge.

2 Well, the e-mails of the story.

3         Can we have slide 54, Exhibit 211?  Is that

4 possible?

5         What is going -- what is important is what goes

6 on in the minds of the administrators who are in charge

7 and what they tell each other.  So when somebody stood

8 up and wrote a letter to the newspaper, actually a

9 retired emeritus professor, saying he disagreed with the

10 college's reaction to all of this incident and that

11 person was supportive of the Gibsons, that learned

12 professor, what did Meredith Raimondo say?  She said

13 about this colleague, "F him.  I say unleash the

14 students if I wasn't convinced this needs to be put

15 behind us."

16         So to the point we don't think we have any

17 control or influence over the students, well, gosh darn

18 it, if you are telling your colleagues and further that

19 you have the power to leash or unleash them, I don't

20 know what kind of -- what further indication is of your

21 real belief as to control and influence.

22         They claimed she wasn't on the bullhorn.  To be

23 frank -- although she calls people liars, I'm not going

24 to say that.  I'm just going to say that her position is

25 not credible.  Many people, including the former chief



Page 91

1 of security for the college, Rick McDaniel, said that he

2 saw her.  "And you said when you observed her, she was

3 constantly on the bullhorn; is that correct?"

4         "Answer, I would say probably 75 or 80 percent

5 of the time I glanced, my vision looked over to the

6 square, she had the bullhorn and was using it."

7         "And how long were you at the protests for that

8 period?"

9         "30 to 35 minutes."

10         So when he was there, he wasn't there the whole

11 time, it was just by chance that in that 30 or

12 35 minutes she was on the bullhorn for 70 or -- 75 or

13 80 percent of the time and that she was never on that

14 bullhorn again when other people saw her on the bullhorn

15 too?

16         The announcement board.  They pretend like it's

17 in the bowels of some cave.  It's in the middle of the

18 student union.  And Krislov said, testified if you want

19 something to be seen, that's the bulletin board to do

20 it, there's thousands of people going by it every week,

21 every month, parents that come in, others that come in.

22         Damages.  One or two more items.  They have the

23 responsibility to be responsible for the harms and

24 losses that they have caused either directly or by

25 aiding and abetting.
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1         Some people think, well, gee, what's the money

2 going to be used for?  Well, is this family going to

3 take the money and run?  This family recognizes that

4 without your help the lights will go off.  Because when

5 a powerful institution sends a message that you are a

6 racist with a history of racial profiling, you are

7 doomed.  The money, you can count on it, will be used to

8 survive, to try to survive.  It's going to be a long,

9 hard grind.  But you already heard Dave Gibson say he

10 can't look his father in the eye unless he commits to

11 him that he will continue what generations before him

12 have done.

13         And there's a quote from an English bishop in

14 the 1600s -- that's 69.  He says -- his name is Joseph

15 Hall.  And he says, "A reputation once broken may

16 possibly be repaired, but the world will always keep

17 their eyes on the spot where the crack was."

18         So this is going to be a long, hard grind.  Dave

19 Gibson, in his trial transcript on May 21st, slide 67,

20 when he was asked, "Wouldn't this just pass naturally?"

21 And he said, "Unless we get the college to realize what

22 they have done, which I think they realize, I just don't

23 think they have stepped up to do it.

24         "So they realize that there's an error here,

25 there's a problem, but they're just not willing to come



Page 93

1 public and take care of it.  It will never solve itself

2 unless that happens.  We will be fighting this issue.

3 It's going to be hard enough now that it's been

4 established, but we will be fighting this issue for the

5 rest of our time here in business, there's no question

6 in my mind.  This is going to last for generations, I

7 think.  Something is going to come up and they will

8 bring it back up and try to work on it again.  It's not

9 going to go away.  It's not even just local anymore.

10 It's national.  It's beyond that.  It's on the internet.

11         You heard that there -- the testimony of Frank

12 Monaco, during his deposition by their attorney when he

13 said, "Is there going to be business in the future?"

14 And the attorney said, "Don't count on it."  They're

15 going to have to survive in spite of Oberlin College.

16 Oberlin College will try to drown them out of business.

17         One or two more things.

18         Compensatory damages.  If we put up slide 103

19 again.

20         With regard to David Gibson, I believe this a

21 conservative suggestion, and you can go higher.  For

22 total compensatory damages is 7,016 -- $7,016,350.  Past

23 economic loss, that's Frank Monaco's.  Past non-economic

24 loss.  That's what someone puts you through and what you

25 have endured in the last two-and-a-half years, when you
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1 know that the thing that your family has fought for and

2 worked for all your life and for generations is at the

3 risk of being taken away; and that you've come and

4 begged the power to say, "help," and as Ferdinand

5 Protzman said, no, we're not going to, we've never

6 considered it.  So the worry and the fright and the

7 apprehension that you know you won't be able to pass

8 this along, and you will be the generation that failed.

9         Grandpa Gibson, slide 104.

10         The jury can say, after all his decades of life,

11 and doing everything right here, his fear and his fear

12 has been that he could die labeled as a racist.  And he

13 knows that the college doesn't care, and doesn't care

14 about him or his business.  So -- and God willing, he

15 will still continue to live, but will live with that

16 fear.  So that's why the amounts are for past economic

17 and future economic loss.  On 105, that's the --

18         MR. PANZA:  Your Honor, they're past their time.

19         THE COURT:  He's got a couple more minutes.

20 We've been here a month.  I can give him a couple more

21 minutes.

22         MR. PANZA:  Okay, Your Honor.

23         THE COURT:  Thank you.  Wrap it up, though.

24         MR. PLAKAS:  Thank you.  So with the next slide

25 is Gibson's Bakery, which you've seen, and that's the
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1 product of Monaco's numbers.

2         So in closing, then, they have made choices.

3 They want you to approve their choices.  They had the

4 opportunity to choose to help the Gibsons survive.  They

5 chose not to.

6         The only letter that can be written now is, in

7 fact, your verdict, which will become public and which

8 will not only save the Gibsons, hopefully into the

9 future, but will set standards for others.

10         So what's the test of a valid verdict?  And over

11 the years, talking to jurors, they have told me what the

12 valid test is to them.  And the valid test is, when you

13 walk out of this courthouse for the last time and you

14 pass Lady Justice and you can look at her and knowing

15 that she's given you and our system has given you the

16 power to do the right thing, if you can go by her and

17 give her a high five or a fingertip high five, look Lady

18 Justice in the eye and say, I did the right thing; I'm

19 proud of what we've done for this community.

20         And one step further I've learned from jurors

21 for decades, is the final test.  If outside of this

22 courtroom you can, with your decision that you are proud

23 of, if you encounter Oberlin College or the Gibsons and

24 you can look them in the eye and say, I did the right

25 thing and here's why I did it.  And if I were a juror, I
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1 would like to think that I would be able to encounter

2 anyone from Oberlin College and say, I listened to what

3 you did, I read what you wrote behind the scenes when

4 you didn't think anyone would ever see those e-mails, I

5 evaluated your choices, I saw the damage you caused, and

6 Oberlin College, it's not acceptable; you have to change

7 because what you are doing does not help your students,

8 that doesn't help us, and it hurts the entire community.

9         And then you have to be able to go to the

10 Gibsons and look them in the eye and tell Grandpa,

11 Gibson's Bakery will survive.  We're going to help you

12 make it survive.  And tell David Gibson that.  And to

13 tell 12-year-old-grandson, Cashlyn Gibson, "You are up

14 next."

15         Be proud of what you do.  Whatever you do, be

16 proud of what you do.  Thank you.

17         THE COURT:  Thank you.  Ladies and Gentlemen,

18 that concludes the arguments.  At this point we're going

19 to take a break.  I ask you to come back at 2:00.  We do

20 have some issues to cover with the jury instructions and

21 interrogatories.

22         Remember my admonition during the break not to

23 speak with anyone about what you have heard.  Turn the

24 notepads over as well on your seats.  We will see you

25 back here at 2:00.
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1                            ***

2                 (A lunch recess was had.)

3                            ***

4         THE COURT:  So the Court was hoping to have

5 everything ironed out by 3:15.  That's not going to

6 happen.  I'm going to discharge you for the day.  I'd

7 like you to be back here, ready to come into the

8 courtroom at 10:00 a.m. tomorrow.  I'll instruct you on

9 the law.  It should take about 40 minutes.  We will

10 select an alternate, and eight of you will deliberate.

11 Okay.

12         I apologize for keeping you here and not being

13 able to give you instructions, but I couldn't control

14 that.

15         Remember my admonition not to speak with anyone

16 overnight.  Do not read the papers.  The papers were

17 here.  They're going to have information about closing

18 arguments.  Don't read it.  Don't go on the internet.

19 Don't listen to any -- there hasn't been any local,

20 TV-wise.  You know what I'm talking about, okay.  See

21 you back tomorrow at 10:00 a.m.

22             (The Court adjourned for the day.)

23                            ***

24                     (See Volume XX.)

25
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