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PLAINTIFF’S TRIAL STATEMENT 

 

Pursuant to WDCR Rule 5, Plaintiffs Arlene Rowatt, Pamela Forrester, and Jeraldine 

Scofield hereby submit their Trial Statement as follows: 

A.  STATEMENT OF CLAIMED FACTS  



The "causation and damage case" is inextricably intertwined with the documents and 

evidence produced by Wyeth with regard to the "liability case."  Plaintiffs will discuss both in order.   

 Plaintiffs’ experts in oncology, radiology, and pathology will support each Plaintiffs’ 

contention that her use of Wyeth’s Premarin (with Provera) or Prempro (Wyeth’s combination pill) 

was a substantial factor in causing her breast cancer.  Each Plaintiff was estrogen deficient, as 

evidenced by their menopausal symptoms noted in medical records.  For such women, their risk of 

getting hormone positive breast cancer would normally be reduced after menopause because they do 

not have enough natural hormones to feed such a cancer.  Each Plaintiff had breast density changes 

while on drug which confirm the impact of the hormones on Plaintiffs’ breast tissue.  Each Plaintiff 

had little or no other risk factors which would serve to undermine their experts’ contention that 

Plaintiffs developed hormone-driven cancers.  Lastly, each Plaintiff had hormone positive breast 

cancer. 

Wyeth claims that causation is impossible to prove because many post-menopausal women 

who are not on Premarin/ Prempro get hormone positive breast tumors.  However, those are the 

women who, for a variety of reasons including obesity and alcohol consumption,  maintain 

sufficient or high natural hormone levels after menopause. For such women, their bodies continue to 

produce sufficient natural hormones to feed hormone positive breast cancer.  But medical testing 

and the presence of menopausal symptoms confirm that Plaintiffs were not in that group.   

Wyeth's wrongdoing:  Plaintiffs assert both negligence and strict products liability claims.  

Plaintiffs maintain that Wyeth was negligent by, among other things, failing to adequately test E+P 

for its breast cancer risk, failing to adequately inform doctors and patients about the risks and 

benefits of E+P, failing to market the drug in a responsible and appropriate manner and by Wyeth's 

inappropriately dangerous design for Premarin (with Provera) and Prempro.  Plaintiffs also assert 

that Wyeth is strictly liable for Premarin/Prempro because the combination drug was defectively 

designed and / or  accompanied by inadequate warnings.  



Failure to Test:  In 1975, independent doctors reported an endometrial cancer risk with 

Premarin (E alone).  After those reports, estrogen sales plummeted.  The menopausal drug market 

was recaptured with the addition of progestin (MPA) to the estrogen to protect a woman below the 

waist.  Doctors started prescribing E+P in the late 1970s and prescriptions soared again.  The 

endometrial cancer scare was the first red flag to Wyeth of the need to do comprehensive safety 

testing on its hormone therapy drugs.  Since the uterine cancer occurred because of the interaction of 

artificial hormones with hormone sensitive endometrial tissue, the next logical organ in a woman's 

body that would be impacted by post-menopausal hormones was the breast (also hormone sensitive 

tissue).  In light of the endometrial cancer situation, Wyeth owed a clear duty to its patients to 

conduct breast cancer studies to determine the impact of the new combination hormone therapy 

(E+P).  From the late 1970s to 2002, Wyeth was repeatedly put on notice by outside experts, the 

Food & Drug Administration (FDA), expert panels, conventions, Advisory Committees, the 

published literature as well as their own in-house physicians that E+P had the potential to cause 

breast cancer and that definitive studies were sorely needed.  Sadly, from 1975 onwards, Wyeth 

never conducted a long-term study using E+P to define the breast cancer risk of those drugs. It was 

not until the government conducted the Women's Health Initiative (WHI) that the truth was 

confirmed about Wyeth's products. 

Inappropriate marketing:   Wyeth consistently represented that its hormone products 

conveyed both cardiac and cognitive benefits.  Wyeth never conducted studies to prove such 

benefits and the FDA never approved either of these purported benefits as indications.  Thus, Wyeth 

was prohibited under the federal regulations from engaging in the marketing that it did.   Indeed, on 

at least two occasions, Wyeth submitted all of the available cardiac benefit data and studies to the 

FDA and requested permission from the FDA to promote the drugs as cardiac protective.  On each 

occasion, the FDA denied Wyeth's request and specifically told Wyeth that the denial was due to the 

lack of scientific support since the cardiac protection was a "yet to be proven benefit" or an 



"unsupportable claim."  On more than 5 occasions, the FDA went even further and specifically 

rebuked Wyeth from even implying a cardiac benefit with these drugs.  Rather than conduct an 

appropriate study to prove these benefits, Wyeth instead ignored the FDA's prohibitions and 

promoted these drugs for cardiac and cognitive benefits anyway.  Indeed, Wyeth engaged in 

marketing tactics which thwarted the FDA's authority and swamped the medical community with 

false information from every source.  As just some examples:  Wyeth ghost wrote medical articles 

which downplayed or refuted the breast cancer risk with E+P while also representing a cardiac 

benefit from these drugs; Wyeth engaged in unbranded advertising campaigns (which is a form of 

advertising that is outside the FDA's legal purview) which promised women that "a body of 

evidence" supported cardiac and brain benefits; Wyeth used their professional and financial ties with 

medical organizations to re-write the organization's position statements and patient education 

brochures to include statements about cognitive and cardiac benefits of hormone therapy; Wyeth 

supported Continuing Medical Education (CME) programs where cardiac and cognitive benefits 

were emphasized; Wyeth worked with medical editors for lay reference materials such as the Good 

Housekeeping Guide to ensure that "Wyeth's messages" on cardiac and cognitive were included in 

those books; Wyeth interacted with authors of medical textbooks such as Novak's Gynecology to 

influence the inclusion of cognitive benefits in those physician-directed materials; Wyeth sales 

representatives all over the country represented cardiac and cognitive benefits to the doctors and 

noted such representations in their call notes and Wyeth spent close to $200 million each year in 

print and TV advertisements to get their branded and unbranded representations to physicians and 

women.  Wyeth tracked the success of these marketing techniques and found that the cardiac and 

cognitive benefits accounted for close to three-quarters of its HT sales.   Indeed, promoting a drug 

for long-term preventative benefits creates far greater profits for a drug company than a drug that is 

taken only for a few months to offset menopausal symptoms.  Wyeth's negligent and inappropriate 

marketing led to billions of dollars in profits.   In the l990s, Wyeth conducted a clinical trial to look 



for the cardiac benefit that it had been promoting for more than ten years already.  This study, called 

the HERS study, was conducted in women who had previously suffered a heart attack.  The concept 

was that E+P's cardiac benefit would be most easily and quickly seem in women with pre-existing 

heart problems.  In 1998, the study results were published.  Not only did E+P convey no heart 

benefit, but there was an increased incidence of heart attacks in the first one to two years of the 

study.  Wyeth immediately down-played the study results, represented that the study provided no 

information for health menopausal women and implemented a "spin" campaign which led many 

doctors to erroneously believe that the HERS results were positive and showed a cardiac benefit 

rather than a risk.  The government-funded WHI study looked at both the cardiac and cognitive 

effect of E+P in healthy menopausal women.  Just like the HERS study, the WHI study confirmed 

that E+P does not convey a cardiac benefit and, in fact, creates a cardiac risk.  Similarly, the WHI 

found that E+P did not convey a cognitive benefit but, in reality, caused an increased risk of 

dementia.  Both purported benefits were proven to be false and actually risks of the drug.  The 

doctors and women had been fully duped. 
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Inadequate warnings:   Wyeth consistently notes that the words "breast cancer" have 

appeared in the FDA- approval Prempro label since the drug was first marketed.  But having words 

in a warning is not the same thing as actually warning a physician or patient.  Indeed, one need only 

read the plain language of the pre-WHI warnings to see that failing to do breast cancer studies 

permitted Wyeth to get a label that imparts little substantive information, would not dissuade a 

doctor from prescribing the drug or a patient from using it, but permits a loophole or technical 

defense before a jury.  Indeed, the label provides no real information about E+P or the risk of breast 

cancer from the combination product. But it does give reassuring statements about the absence of 

confirmation of such a risk. For illustration, Plaintiff presents Wyeth's breast cancer warning 

sentence by sentence:  

First Sentence: "Some studies have reported a moderately increased risk of breast cancer 

(relative risk of 1.3 to 20) in those women on estrogen replacement therapy taking higher 

doses, or in those taking lower doses for prolonged periods of time, especially in excess of 

10 years."  Nothing in this sentence conveys any information about E+P and it is limited to 

estrogen users who either took a higher dose than the Plaintiff or took the drug for more than 

10 years.  This sentence would not provide any meaningful information to Carol McCreary 

or her prescribing physician about her experience with E+P. 

Second Sentence: " The majority of studies however, have not shown an association in 

women who have ever used estrogen replacement therapy."  Wyeth consistently emphasized 

this one sentence in its promotional materials because it reassured the reader that the breast 

cancer risk was not confirmed by the majority of studies.  The trick here is in the use of the 

word "ever used estrogen."  Epidemiological studies confirm that the breast cancer risk of 

these drugs goes away very quickly after discontinuing therapy.  So studies which look at 

"ever users" include women who took the drugs for short periods of time (even weeks or 
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months) or stopped use years before the study.  In those circumstances, one would not expect 

to see an increased risk.   

Third Sentence: "The effect of added progestins on the risk of breast cancer is unknown, 

although a moderately increased risk in those taking combination estrogen/progestin therapy 

has been reported."  This sentence confirms that, because Wyeth has not conducted any long-

term studies using E+P, the breast cancer effect of this combination is "unknown" but may 

impart a moderate increase in risk.  There is no definition for what a moderate increase in 

risk means. 

Fourth Sentence:  "Other studies have not shown this relationship." This sentence 

minimizes the prior sentence to reassure physician and patients that the current state of the 

science does not confirm even a moderate increase in risk with E+P.  

Fifth Sentence: "In a one year clinical trial of Prempro, Premphase and Premarin alone, 5 

new cases of breast cancer were detected among 1377 women who received the combination 

treatments, while no new cases were detected among 347 women who received Premarin 

alone."  This sentence conveys some information about the Prempro pivotal trial but even 

that is inaccurate.  In fact, there were 6 cases of breast cancer detected during the clinical 

trial in the Prempro arm.   

Sixth Sentence: "The overall incidence of breast cancer in this clinical trial does not exceed 

that expected in the general population."  This sentence conveys the entire message of the 

Prempro breast cancer warning and summarizes Wyeth's spin:  that there is no reason to 

worry or alarm a patient since the studies are inconclusive and the overall incidence is less 

than the background rate.  

 

In contrast with this wishy-washy warning, after the WHI study results were published, 
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Wyeth's 2005 breast cancer warnings are: 

Contained in a black box warning at the front of the drug (which is the highest level of 

warning available); 

 

Uses clear, definitive, strong language; 

 

States that there is a risk of invasive breast cancer with E+P; 

 

Confirms that E+P conveys a greater risk than E alone; 

 

States that the risk increases with every year of use; 

 

Advises that the breast cancers found in E+P users were larger and discovered at a more 

advanced stage; 

 

Warns that the risk of dying from breast cancer is higher for the E+P users. 

 

Plaintiff's position is that this level of warning should have been on Prempro from before 

Plaintiffs started using this drug.  Most importantly, the 2005 warnings would have been on the drug 

if Wyeth had conducted adequate studies such as the WHI.  

Warnings about increased risk for thin women:   In 1996, Wyeth became aware that a new 

study by Dr. Cauley and Dr. Cummings showed that thin or lean women were at an increased risk of 

developing breast cancer from hormone therapy.  Indeed, the breast cancer risk of thin E+P users 

was dramatically increased over women of average or heavier weight.  Since thin women are at risk 

for osteoporosis, this group of women were a target market for Wyeth's drugs.  Rather than 

immediately include that information in its warnings or write Dear Doctor letters to convey this 

important and relevant risk data, Wyeth instead engaged in a campaign to "dismiss" the findings of 

this study and to "distract" the US press from picking up the story.  Since Jeraldine Scofield is a thin 

or lean woman, this data had particular relevance to her and would have impacted her and her 

physicians’ decisions.  

Unreasonably dangerous drug:    Plaintiffs asserts that Premarin/Prempro is an unreasonably 

dangerous drug.  The WHI study was a large randomized clinical trial which weighed E+P's risks 
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against its benefits.  In commenting on the studies findings, NHLBI Director, Dr. Claude Lenfant, 

was unequivocal in his own conclusions: 

The cardiovascular and cancer risks of estrogen plus progestin outweigh any benefits—and a 

26 percent increase in breast cancer risk is too high a price to pay, even if there were a heart benefit. 

Similarly, the risks outweigh the benefits of fewer hip fractures. Further, E+P is clearly 

unreasonably dangerous for a woman like Plaintiffs who received little or  no real benefit but were 

exposed to significant risks.  As the WHI confirmed,  that there is no cardiac or cognitive benefit 

with these drugs and so Plaintiffs  received no such benefits.  While Plaintiffs had some menopausal 

symptoms, medical records confirm that their hot flashes were either minimal or capable of being 

addressed by less dangerous remedies.  As to any risk of osteoporosis, by 1998 Fosamax was 

approved and a safer alternative treatment for that condition.  In summary, for these Plaintiffs, 

Prempro provided little benefit yet was a substantial factor in Plaintiffs’ contraction of invasive, life-

altering breast cancer.  

B.  STATEMENT OF ADMITTED OR UNDISPUTED FACTS 

The parties have yet to reach agreement as to any admitted or undisputed facts, except that 

either party would be bound by any admission given in another litigation or trial. 

C.  STATEMENT OF ISSUES OF LAW 

All legal issues have been extensively briefed and either before this Court for decision or 

already decided, including issues related to the following claims: 

1.  First Cause of Action for Strict Product Liability - - Failure to Warn 

The Prempro label available to Plaintiffs and their prescribers was by no means (1) designed 

to reasonably catch either of their attentions, (2) replete with comprehensible language designed to 

give a fair indication of the specific risks of Prempro, and (3) of sufficient intensity given the 

magnitude of the risk (cancer and death) posed by Prempro. Accordingly, Prempro, as labeled, is a 
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defective product. Lewis v. Sea Ray Boats, 119 Nev. 100, 65 P.3d 245 (2003) 

Further, the inadequacy of this label was one substantial factor, i.e., a legal cause, of the high 

dosages and long durations of time that Plaintiffs were on HT, durations that are now aggressively 

warned against.  Had Plaintiffs and their prescribers been adequately warned, the dosages and 

durations of this HT medication would never have been prescribed or ingested.  

2.  Second Cause of Action - Negligence 

Wyeth had a duty owed to Plaintiffs and their prescribers to properly manufacture, design, 

formulate, compound, test, research, distribute, market, label,  prepare for use, sell and adequately 

warn of the risks and dangers of Prempro.  Wyeth breached that duty in many ways, including but 

not limited to its absolute failure to test the safety of Prempro for long term use.  This was also gross 

negligence.   Had Wyeth met its duty, Plaintiffs’ prescribers would not have prescribed Premarin and 

Prempro at the dosages and durations they did.   

Wyeth was also negligent and grossly negligent, for decades, in creating its self serving  

“hormone culture” and convincing millions of women and thousands of their prescribing doctors 

that menopause, a natural phenomena, was a treatable disease.  Wyeth was also negligent and 

grossly negligent in over-promoting and hyping its hormone therapy, including Prempro, as a 

product which would reduce the risk of heart disease.  This reduction in risk was a significant reason 

that Plaintiffs were prescribed Premarin (w/Provera) and Prempro, a significant reason Plaintiffs 

took these drugs, and a substantial factor in the harm Plaintiffs suffered.  

3.  Fifth Cause of Action - Deceit by Concealment 

Wyeth concealed or suppressed material facts about Premarin/Prempro and related combined 

hormone replacement therapy (CHRT) from the consuming public and their prescribing physicians, 

including but not limited to the true risk of breast cancer, the fact that Wyeth had never studied 

Prempro and CHRT for use beyond several months, the fact that Premarin/Prempro and CHRT did 
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not actually reduce the risk of heart disease, and other risks associated with Premarin/ Prempro and 

CHRT.  Wyeth, which was under a duty to disclose these facts, concealed or suppressed same for the 

purpose of convincing Prempro users throughout the country and the world and their physicians to 

act differently than they would had they known what Wyeth knew but concealed and suppressed - - 

including Wyeth’s lack of adequate testing and research on the product that became the largest 

selling drug in the United States and the world.   

This concealment and suppression was one substantial factor, i.e., a legal cause, of Plaintiffs’ 

use of these drugs.  

4.  Seventh Cause of Action - Strict Product Liability - Design Defect 

In addition to the defects noted in Plaintiffs’ First Amended Complaints (p. 28, et seq.), the 

essence of Plaintiffs’ design defect claim boils down to this:  If the jury should conclude from the 

expert testimony that Plaintiffs’ breast cancer  - - had been caused or aggravated by 

Premarin/Prempro, then these drugs are per se defective.   Even if a million women took 

Premarin/Prempro and never had their breast cancers aggravated or promoted, but these Plaintiffs 

took Premarin/Prempro and did have their breast cancer aggravated and promoted, then surely, as to 

these Plaintiffs, these drugs did not perform in the manner reasonably to be expected in light of its 

nature and intended function.  The nature of Premarin/Prempro is to relieve menopause symptoms 

and not to aggravate or promote breast cancer.   The theory of products liability law in Nevada is 

that if Wyeth makes billions of dollars from millions of women consuming their product without 

incident, then the burden of the occasional breast cancer aggravated, promoted or caused by that 

product fall on the company who marketed and profited from that product. Allison v. Merck, 110 

Nev. 762, 878 P.2nd 948 (1994).  Wyeth’s so- called “warning” no more immunizes Wyeth from 

liability here than Merck’s warning did in the Allison case.  Thus, even if the jury should reject all 

other theories of this case, if the jury finds Premarin/Prempro caused Plaintiffs breast cancer, 
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Wyeth’s product as to these Plaintiffs was defectively designed, warranting Wyeth’s payment of 

damages.  This is the law in Nevada.   

5.  Punitive Damages Allegations 

The evidence will show that Wyeth’s conduct has exposed Plaintiffs to the cruel and unjust 

hardship of terminal breast cancer.  Given Wyeth’s knowledge, including their knowledge of what 

they did not know about the safety of Premarin/Prempro and CHRT before aggressively promoting 

Prempro, it acted in conscious disregard of Plaintiffs’ rights and safety.  After the jury hears the 

evidence, it will conclude that Wyeth consciously disregarded known safety precautions by, inter 

alia, failing to adequately test Premarin/Prempro and CHRT in reckless disregard of what could 

happen to Plaintiffs and tens of thousands of other women, i.e., the percentage of the millions of 

women who took Premarin/Prempro and developed breast cancer in an aggravated or promoted 

form as a result.   The scope of Wyeth’s punitive damage-invoking conduct cannot be understated.  

It’s conduct created over 100,000 breast cancers in this country alone.   

D.  LIST OF SUMMARIES OR SCHEDULES (NON-JURY CASES ONLY): 

Not applicable. 

E.  NAMES AND ADDRESSES OF WITNESSES, EXCEPT IMPEACHING 

WITNESSES: 

 

Pursuant to the JCCR, its amendments, and Orders of this Court, the parties have already 

exchanged witness lists prior to filing their trial statements.   

F.        COMMENTS, SUGGESTIONS AND INFORMATION WHICH MAY BE OF 

ASSISTANCE TO THE COURT IN THE TRIAL OF THIS CASE 

 

Pam Forrester’s condition is terminal and her medical condition may not allow her to be 

present in Court all day every day.  Further, while Pam is aware of her terminal condition, her 

husband feels and her counsel agrees that Pam should not be in the courtroom for some of the 

testimony from her treating physicians regarding her medical condition and prognosis.  The Court 
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should inform the jury at the appropriate time that Pam may be absent from time to time, including 

for possible medical treatments, and not to infer anything negative about her case due to her 

absences.   

Plaintiffs’ counsel respectfully submits that based on the juror questionnaires received to 

date, there is a danger for both sides of this case that a juror or jurors “with an agenda” (be it tort 

reform or be it “stick-it-to-the-pharmaceutical company-no-matter-what”) will get on the Panel.  

This Court’s juror questionnaire went a long way towards ferreting out those attitudes, and the 

parties are  appreciative of that.  Fortunately, there are approximately 150 jurors to pick from and 

plaintiffs’ counsel believes, in the end, this Court will seat a fair and impartial panel.  Plaintiffs’ 

counsel asks that this Court liberally allow challenges for cause from both sides, regardless of 

whether a juror states that he or she “can be fair” immediately after telegraphing to the parties and 

the Court of an obvious bias or prejudice either for or against plaintiffs’ case or defendant’s case.  

  

G.     CERTIFICATION BY COUNSEL THAT DISCOVERY, EXCEPT FOR ANY 

LATE DISCOVERY ALLOWED BY THE COURT,  IS COMPLETE: 

 

I hereby certify that discovery in this case is complete, except for any such discovery that 

may be allowed by the Court for good cause. 

H.       CERTIFICATION BY COUNSEL THAT PLAINTIFFS’ COUNSEL HAS MET 

AND CONFERRED IN GOOD FAITH TO RESOLVE THIS CASE BY 

SETTLEMENT: 

 

I hereby certify that Plaintiffs’ counsel has met and conferred in good faith with Wyeth’s 

counsel in an attempt to resolve this case by settlement.   

I.      MOTIONS IN LIMINE 

The great majority of Plaintiffs’ Motions in Limine were filed in this case and have been 

ruled upon by the Court.  In addition, Plaintiffs may ask this Court to consider and rule on additional 

motions in limine as necessary, if good cause is shown, e.g., new developments in the case, new 
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rulings by the Court,  new proposed evidentiary submissions by either side, etc. 

 

 

Dated this 24th day of July, 2007. 

WHITE MEANY & WETHERALL, LLP   

 

 

by____________________________________ 

Peter C. Wetherall, Esq.  

NV Bar # 4414 

Geoffrey White, Esq. 

NV Bar # 0892  

3185 Lakeside Drive 

Reno, NV 89509 

Tel:  (775) 828-9999 

Fax: (775) 828-9998 
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CERTIFICATE OF SERVICE 

 

I hereby certify that I am an employee of the Law Offices of White Meany & Wetherall,  

 

LLP, and that on this ____ day of __________, 2007, I served the foregoing RESPONSE TO 

 

PFIZER BRIEFING upon the following defendants via delivery method stated below: 

 

      - Hand-Delivery 

 

 

      -  Mail 

 

 

      -  Facsimile 

 

 

      -  E-Mail 

 

Leif Reid, Esq. 

Lewis & Roca, LLP 

5355 Kietzke Lane, #200 

Reno, NV 89511 

Attorneys for Wyeth Defendants 

Lreid@lrlaw.com 

 

Leif Reid, Esq. 

Lewis and Roca LLP 

3993 Howard Hughes Pkwy., Suite 600 

Las Vegas, NV  89169 

Attorneys for Wyeth Defendants 

Lreid@lrlaw.com 



16 

 

Kelly Evans, Esq. 

Snell & Wilmer, LLP 

3883 Howard Hughes Pkwy., Ste.1100 

Las Vegas, NV 89169 

Attorneys for Defendant Pfizer, Inc. 

kevans@swlaw.com  

 

 

 

______________________________________ 

An employee of White Meany & Wetherall, LLP 


