
                                                                                                                    Case No.: 03 CA 1622


IN THE CIRCUIT COURT OF THE 

2nd JUDICIAL CIRCUIT, IN AND 

FOR LEON COUNTY, FLORIDA

CIVIL DIVISION

CASE NO.:  03 CA 1622

HAROLD DOLE SLAYTON and JULIE SLAYTON,

as Personal Representatives of the Estate of

LEVI SLAYTON, deceased,


Plaintiffs,

vs.

PEDIATRICS ON TIMBERLANE, P.A., 

JAMES C. PENROD, M.D., PROFESSIONAL 

PARK PEDIATRICS, P.A. and JOHN L. ELZIE, M.D., 


Defendants.

_____________________________________________/

SECOND AMENDED COMPLAINT


The Plaintiffs, HAROLD DOLE SLAYTON and JULIE SLAYTON, as Personal Representatives of the Estate of LEVI SLAYTON, deceased, sue the Defendants PEDIATRICS ON TIMBERLANE, P.A., JAMES C. PENROD, M.D., PROFESSIONAL PARK PEDIATRICS, P.A. and JOHN L. ELZIE, M.D., and allege as follows:


1.
This is a medical negligence case.  The damages at issue are more than Fifteen Thousand ($15,000.00) Dollars exclusive of costs, interest and attorneys' fees.


2.
HAROLD DOLE SLAYTON and JULIE SLAYTON, are natural persons and the parents and guardians of LEVI SLAYTON, a deceased minor.  At the time of the incident giving rise to this lawsuit HAROLD DOLE SLAYTON, JULIE SLAYTON and LEVI SLAYTON were residents of Leon County, Florida.  


3.
The Defendant, PROFESSIONAL PARK PEDIATRICS, P.A. (hereinafter the "Defendant Professional Park”) is a Florida corporation licensed to and doing business in Leon County, Florida and was, at all times material hereto, the employer or principal of Defendant JOHN L. ELZIE, M.D. and WALTER G. BUNNELL, III (hereafter referred to as “Bunnell, M.D.”).  Defendant JOHN L. ELZIE, M.D. and Bunnell, M.D. were, at all times material hereto, acting within the course and scope of their employment and/or agency with Defendant Professional Park.


4.
The Defendant JOHN L. ELZIE, M.D. (hereinafter “Defendant Elzie@) and Bunnell, M.D. are medical doctors practicing the specialty of pediatrics in Leon County, Florida and were, at all times material hereto, two of the physicians responsible for the care and treatment of LEVI SLAYTON.  At all times material hereto, the Defendant Elzie and Bunnell, M.D. were acting as employees or agents of PROFESSIONAL PARK PEDIATRICS, P.A.


5. 
The Defendant, PEDIATRICS ON TIMBERLANE, P.A. (hereinafter the "Defendant Pediatrics”) is a Florida corporation licensed to and doing business in Leon County, Florida and was, at all times material hereto, the employer or principal of Defendant JAMES C. PENROD, M.D.  Defendant JAMES C. PENROD, M.D. was, at all times material hereto, acting within the course and scope of his employment and/or agency with Defendant Pediatrics.


6.
The Defendant JAMES C. PENROD, M.D. (hereinafter ADefendant Penrod@) is a medical doctor practicing the specialty of pediatrics in Leon County, Florida and was, at all times material hereto, one of the physicians responsible for the care and treatment of LEVI SLAYTON.  At all times material hereto, the Defendant Penrod was acting as an employee or agent of PEDIATRICS ON TIMBERLANE, P.A. (hereinafter “Defendant Pediatrics”).


7.
All of the acts described below took place in Leon County, Florida.


8.
The Plaintiffs have complied with all common law and statutory conditions precedent to the bringing of this action.

9.
Undersigned counsel for the Plaintiffs hereby certifies that a reasonable investigation has been undertaken in connection with this case and said investigation has given rise to a good faith belief that grounds exist for an action against the Defendants.

FACTS

10.
In 2002, JULIE SLAYTON was pregnant and had an expected delivery date of  September 18, 2002.

11.
On August 16, 2000 JULIE SLAYTON gave birth to LEVI SLAYTON at Tallahassee Memorial Hospital. 

12.
While a patient in the Hospital, LEVI SLAYTON was treated by Defendant Elzie.

13.
During his hospitalization, LEVI SLAYTON was suffering from an infection and hyperbilirubinemia.  Neither the Defendant Elzie nor Bunnell, M.D. diagnosed or treated either condition.

14.
The Defendant Elzie and Bunnell, M.D. ordered LEVI SLAYTON discharged on August 18, 2002.  


15.
JULIE SLAYTON brought LEVI SLAYTON to Defendant Penrod’s office on August 19, 2002 for the blood to be drawn for the outpatient bilirubin level.  The result of this test was 16.9.  LEVI SLAYTON was seen the next day by Defendant Penrod.  At this visit, Defendant Penrod ordered home phototherapy treatment for elevated bilirubin level and to repeat the bilirubin level that day.  The repeat bilirubin level was 21.7.  


16.
While attempting to breast feed on August 21, 2002 JULIE SLAYTON observed LEVI SLAYTON was not breathing and had become limp.  She immediately called 911 and LEVI SLAYTON was transported to Tallahassee Memorial Hospital.  

17.
Upon admission, LEVI SLAYTON was markedly dehydrated and severely acidotic.  He was diagnosed with, among other things, hyperbilirubinemia.  Blood cultures were performed which eventually grew out Alpha Streptococcus Viridans, a bacteria commonly found in upper respiratory infections like pneumonia.


18.
Once resuscitated, LEVI SLAYTON remained hemodynamically stable but was brain dead and never regained consciousness.  Due to an extremely poor prognosis as a result of grave neurologic injuries, LEVI SLAYTON was removed from life support and died on August 22, 2002.  

COUNT I

DEFENDANT PROFESSIONAL PARK PEDIATRICS, P.A.

19.
The Plaintiffs readopt and reallege paragraphs (1) through (18) and further allege as follows:
20.
The Defendant Professional Park is liable to the Plaintiff for injuries sustained as a result of the negligence of the Defendant Elzie and Bunnell, M.D. in that, while treating LEVI SLAYTON, the Defendant Elzie and Bunnell, M.D. were acting within the course and scope of their employment and agency with the Defendant Professional Park.  Bunnell, M.D. had a duty to exercise reasonable care in his treatment of LEVI SLAYTON and breached that duty by committing the following acts and omissions each of which was negligent and below applicable standards of care:



a.
Failing to perform a timely and appropriate septic workup on Levi Slayton;



b.
Failing to timely diagnose and treat Levi Slayton’s infection;


c.
Failing to timely and appropriately commence antibiotic therapy on Levi             Slayton;



d.
Failing to timely and appropriately treat Levi Slayton’s hyperbilirubinemia;  


e.
Prematurely discharging Levi Slayton from Tallahassee Memorial Hospital        on August 18, 2002.

21.
As a direct and proximate result of the above-described negligence, the Plaintiffs were caused to suffer the damages described more fully in paragraph (36) below.

COUNT II

JOHN L. ELZIE, M.D.

22.
The Plaintiffs readopt and reallege paragraphs (1) through (21) and further allege as follows:

23.
The Defendant Elzie had a duty to exercise reasonable care in his treatment of LEVI SLAYTON.
24.
The Defendant breached that duty and the actions and omissions of the Defendant Elzie were negligent in the following respects:



a.
Failing to perform a timely and appropriate septic workup on Levi Slayton;



b.
Failing to timely diagnose and treat Levi Slayton’s infection;


c.
Failing to timely and appropriately commence antibiotic therapy on Levi             Slayton;



d.
Failing to timely and appropriately treat Levi Slayton’s hyperbilirubinemia;  


e.
Prematurely discharging Levi Slayton from Tallahassee Memorial Hospital        on August 18, 2002.

25.
The actions of the Defendant Elzie described in paragraph (24) above were negligent and below the applicable standards of care for a medical doctor engaged in the practice of pediatrics in Leon County, Florida and similar medical communities and were below the standard of care set forth in '766.102, Fla. Stat. (2002), below that level of care, skill and treatment which in light of all relevant circumstances, was considered appropriate by reasonably careful doctors in the same specialty in similar communities having the same facilities. 

26.      As a direct and proximate result of this Defendant’s negligence, the Plaintiffs were caused to suffer the damages described more fully in paragraph (36) below.

COUNT III

DEFENDANT PEDIATRICS ON TIMBERLANE, P.A.

27.
The Plaintiffs readopt and reallege paragraphs (1) through (26) and further allege as follows:
28.
The Defendant Pediatrics is liable to the Plaintiff for injuries sustained as a result of the negligence of the Defendant Penrod in that, while treating LEVI SLAYTON, the Defendant Penrod was acting within the course and scope of his employment and agency with the Defendant Pediatrics.

29.
As a direct and proximate result of this Defendant’s negligence, the Plaintiffs were caused to suffer the damages described more fully in paragraph (36) below.
COUNT IV

JAMES C. PENROD, M.D.

30.
The Plaintiffs readopt and reallege paragraphs (1) through (29) and further allege as follows:

31.
The Defendant Penrod had a duty to exercise reasonable care in his treatment of LEVI SLAYTON.
32.
The Defendant breached that duty and the actions and omissions of the Defendant Penrod were negligent in the following respects:

(a)
Arranging for the Defendant Elzie, a young and extremely inexperienced physician to cover his practice and treat LEVI SLAYTON while he was a patient at the hospital;



(b)
Failing to timely diagnose and treat LEVI SLAYTON’s infection;

(c)
Failing to timely and appropriately commence antibiotic therapy on LEVI SLAYTON;

(d)
Failing to timely and appropriately treat LEVI SLAYTON’s hyperbilirbinemia; and

(e)
Failing to re-admit LEVI SLAYTON to the hospital in light of his rapidly deteriorating condition.

33.
The actions of the Defendant Penrod described in paragraph (32) above were negligent and below the applicable standards of care for a medical doctor engaged in the practice of pediatrics in Leon County, Florida and similar medical communities and were below the standard of care set forth in '766.102, Fla. Stat. (2002), below that level of care, skill and treatment which in light of all relevant circumstances, was considered appropriate by reasonably careful doctors in the same specialty in similar communities having the same facilities.

34.
As a direct and proximate result of this Defendant’s negligence LEVI SLAYTON died and the Plaintiffs was caused to suffer the damages described more fully in paragraph (36) below.

DAMAGES


35.
The Plaintiffs readopt and reallege paragraphs (1) through (34) and further allege 

as follows:


36.
As a direct and proximate result of the above-described negligence of the Defendants, LEVI SLAYTON’s infection went undiagnosed and untreated.  This negligence caused or contributed substantially to his death on August 22, 2002. As a result, the Plaintiffs are entitled to recover the following damages:

a.
As to HAROLD DOLE SLAYTON and JULIE SLAYTON, as Personal Representatives of the Estate of LEVI SLAYTON, medical and funeral expenses that were paid by survivors or have become charges against the estate,


b.
As to HAROLD DOLE SLAYTON and JULIE SLAYTON, as Personal Representatives of the Estate of LEVI SLAYTON, their mental pain and suffering as a result of LEVI SLAYTON’s death.

37.
The losses described in paragraph (36), above, are permanent.


WHEREFORE, the Plaintiffs, HAROLD DOLE SLAYTON and JULIE SLAYTON, individually and as the parents and guardians of LEVI SLAYTON, a minor, demands judgment against the Defendants for an amount in excess of $15,000 and further demands a trial by jury of all issues triable as of right by a jury.

Dated this ____ day of March, 2005.

STEWART TILGHMAN FOX & BIANCHI, P.A.

Attorneys for Plaintiffs

One S.E. Third Avenue, Suite 3000

Miami, Florida  33131

Telephone (305) 358-6644

By:_______________________________________

GARY D. FOX

Florida Bar No. 224243

CERTIFICATE OF SERVICE


WE HEREBY CERTIFY that a true and correct copy of the foregoing Plaintiffs’ Second Amended Complaint has been mailed and faxed on this ___day of March, 2005 to Craig A. Dennis, Esquire, Dennis, Jackson, Martin & Fontela, P.A., Attorneys for Defendants Penrod and Pediatrics of Timberlane, Post Office Box 15589, Tallahassee, Florida 32317-5589 and to Maria A. Santoro, Esquire, George, Hartz, Lundeen, Fulmer, Johnstone, King & Stevens, Attorneys for Defendants Elzie and Professional Park Pediatrics, 863 East Park Avenue, Tallahassee, FL 32301.







By_______________________________________








Gary D. Fox
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