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THE CIVIL JUSTICE SYSTEM  
• Highest Civic Function 
• Truly Democratic Institution 
• Constitutional Provisions 
• Equality Before the Law 

• Jury Will Decide Issues of Fairness 
and Human Decency 
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What did we prove by a preponderance 
of evidence? 

1. Jason Rieper was negligent 
2. The amount of damage caused by 

his negligence 
Was Jason Rieper negligent in any one of 
the following ways: 
 
 
 
 
 
 
 
[Show the marshalling instruction] 
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All experts agree: 

• Release of Custody is the basic document 
that permits termination of parental rights to 
occur.  
o Termination must happen before 

adoption. 
o Birth mother cannot be asked to sign a 

Release of Custody until 72 hours have 
passed. (600A.4(g)(2)). 

o Birth parents must be offered three hours 
of free counseling before signing a 
Release of Custody. (600A.4(2)(d)). 

o The birth parent can revoke the release 
for any reason or no reason at all for up 
to 96 hours after signing. (600A.4(4)). 
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• Once a Release of Custody is signed by one 
of the birth parents and not revoked in 96 
hours, the signing parent or the non-signing 
parent can only revoke under very strict 
rules. (600A.4(4)). 
o Must have clear and convincing 

evidence. 
o Of “Good cause” to revoke.  
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o Good cause means the release: 
 Was obtained by fraud; 
 Coercion; or 
 Misrepresentation of law or fact 

material to release. 
o Paramount consideration is the best 

interests of the child. 
o Avoid disrupting an existing relationship 

between parent and child. 
o Consider interests of birth parents. 
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• Summary: Once a release of custody is 
signed, 72 hours after birth by one birth 
parent and 96 hours passes, it is very 
difficult to revoke it for either birth parent. 
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• Special rules when one (or both) birth 
parents are minors: 
o The birth parent must have a guardian ad 

litem (GAL); 
o GAL represents interests of birth parent 

only; 
o GAL explains documents to minor 

before they are signed; 
o GAL must be an attorney; 
o GAL can be appointed by the court. 
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What Should Have Happened Here? 
• December 28, 2013 - Baby is born at 

9:35 a.m. 
• December 31, 2013 – Release of 

Custody signed with GAL present 
• January 4, 2014 – Revocation period 

passed 
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• January 5, 2014 – Either birth parent 
must prove “good cause” by clear and 
convincing evidence: 
o Fraud 
o Coercion 
o Mistake of law or fact 
o Other things? No 
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Jason Rieper did not ensure that Markeya 
Atkins had a guardian ad litem at the 
earliest stage possible 

• He acknowledges two things: 
o It is HIS duty to get a GAL for 

Markeya and 
o He usually lines GALs up before 

the baby is born 
• September 23, 2013 – he knows she 

is a minor 
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• Jason Rieper said that he tried to get 
a GAL before Gabriel’s birth 
o He could only name two people 

he contacted 
 Mike Bandstra was one 
 Mike Bandstra testified “He 

never called me.” 
• Bill Pearce and Lu Ann Barnes told 

him at least by November 15, 2013 
that he had to get a GAL in place 
and they told him again and again. 
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• The records show that he didn’t lift 
a finger to find a GAL until January 
20, 2014. (Ex. 1, p. 8) 

• Every single expert, including their 
own, say they line up the GAL for a 
minor birthparent BEFORE the 
baby’s birth. No one who testified 
does it any other way, including 
Defendant’s expert Lori McCollum 
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• He did not get a Release of Custody 
at the earliest stage possible–after 72 
hours 
o If Jason Rieper had gotten the 

GAL in place before the birth of 
Gabriel 

o The Release of Custody could 
have been signed by Monday, 
December 31, 2013 
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o If Jason Rieper had secured a 
GAL that person could have been 
present and explained every 
clause—though Lu Ann Barnes 
had already explained the 
Termination of Parental Rights 
process to Markeya in a general 
way 

o By January 4, 2014, her 
revocation rights would have 
changed. 
 A significant advantage to the 

adoptive parents. 
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• Lu Ann talks to Markeya Atkins 
several times: 

1.Discusses the Termination of Parental 
Rights process in detail 

2.She tells Markeya all of your parental 
rights will be terminated 

3.She tells Markeya you cannot sign a 
Release of Custody until 72 hours after 
the birth of the child 

4.Lu Ann tells Markeya all about the 
process—what happens and when 

5.Lu Ann tells Markeya that Iowa law 
does not recognize an open adoption 
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6.Lu Ann speaks to her for at least an 
hour 

7.Markeya nods and smiles 
8.They set up a meeting on January 16, 

2014 for Markeya to sign the Release 
of Custody 

9.Lu Ann concludes Markeya is satisfied 
with the adoption plan and how 
everything is going (Ex. 41, pp. 44–45, 
52–53) 

10. Lori McCollum says Lu Ann knows 
what she is doing and does it. No 
reason to doubt a word she says. 
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• The first evidence demonstrating 
that Jason Rieper contacted a lawyer 
to be a GAL was January 20, 
2014—23 days after the birth of 
Gabriel (Ex. 1, p. 139) 

• He emails Penny Reimer and asks 
her to be a GAL and asks who else 
he can contact.  She recommends 
Lynn Poschner, who becomes 
Drew’s GAL 
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• Where was Markeya Atkins during 
this trial? 
o She was issued and properly 

served with a subpoena to appear 
right here in this courtroom at 
9:00a on Thursday, August 3, 
2017 (Ex. 47) 
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• She simply did not show up 
• So we tried to serve her again for 

last Thursday, August 10, 2017 (Ex. 
49) 

• She was nowhere to be found 
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• Causation: Would Gabriel have been 
removed from the custody of Rachel 
and Heidi if Jason Rieper had done 
what a reasonably competent lawyer 
would do? No. 

• But Defendant’s Counsel says she 
would never have signed a Release 
of Custody—so Jason Rieper’s very 
casual approach to the adoption of 
this baby didn’t matter. 
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• January 16–17, 2014, Markeya Atkins 
thinks she and Drew are going to sign 
papers to “give up his rights” with Lu Ann 

• She knows she is supposed to be signing 
72 hours after the birth—because Lu Ann 
tells her when she meets with her in the 
hospital on December 30, 2013 

• She calls Lu Ann 

• She calls Rachel 
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• Rachel calls Jason Rieper 

• Jason Rieper says Lu Ann is “putting the 
cart before the horse.” 

• He says he will get something on file next 
week 

• He files the false petition on January 22, 
2014 

  



Page 24 of 72 
 

• All the contemporaneous documents 
directly contradict Defendant’s 
assertions that Markeya never would 
have signed a release. 

• Emails – Lu Ann’s 
o December 31, 2013 
o January 16, 2014 
o Ex. 42—text messages up 

through February 17, 2014 
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What does Defendant say? 
• I was really really busy. 

o I had a trial that started on 
January 7, 2014 
 He could have had the release 

signed BEFORE the trial ever 
even started 

• I got sick after the trial for 3–4 days 
• I had a two-week vacation already 

scheduled 
o Still time to do before his two-

week vacation or even when he 
got back. 
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• Defendant says there were things 
Markeya did or said that should 
have warned the McFarlands that 
she was changing her mind: 
o Markeya broke the 30-day rule 

she made up herself 
o She talked about taking the baby 

back as early as January 4, 2014 
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• Defendant contends Markeya Atkins 
said that the McFarlands lied to her 
about the open adoption 
o Constance Cohen testified to that 

based on the text messages 
 But she was unable to find 

that message—because it does 
not exist 
 No evidence Markeya Atkins 

said that the McFarlands lied 
to her and they did not 
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• Lora McCollum told you clearly that 
Markeya and the McFarlands had 
different expectations for the open 
adoption:  
o The McFarlands wanted to do 

only pictures and updates 
o Markeya Atkins wanted to have 

visits with Gabriel 
• Both the McFarlands and Markeya 

Atkins had exactly the same 
understanding based on Ex. 42 
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• Defendant says Markeya never 
wanted to give him up for adoption 
from the day he was born 

• All of the documents say she was 
ready and willing at least until 
February 20, 2014 
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• Markeya Atkins would never have 
signed a Release of Custody  
o Is there ANY evidence of that at 

all? 
o The text messages from Markeya 

Atkins herself contradict this idea 
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• The McFarlands were just waiting 
out the paperwork and would then 
slam the door shut on Markeya 
Atkins 

• She was behaving in a weird way 
o Leaving without saying goodbye, 

crying, drinking 
o Was it from birth hormones? 
o Was it from being 16? 
o These things are both temporary 
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o Rachel understood and 
confronted her 

o Rachel knew, as a nurse, about 
the problem of surging hormones 
in new birth mothers. So these 
glitches were not of concern 
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• They never ever refused any one of 
her requests to see Gabriel 

• And they never would because they 
are people of integrity 
o Because they wanted their baby 

to have a sense of his culture 
o They have a successful open 

adoption with their daughter, 
London 
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• Markeya Atkins never completed a 
medical and social history form 
o Lu Ann Barnes left it with her 

when she visited her at the 
hospital 

o It is almost always completed at 
the time the Release of Custody 
is signed 
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• The McFarlands coerced Markeya 
Atkins into agreeing to the adoption 
of her baby 
o Absolutely no evidence of 

coercion by the McFarlands 
o Lu Ann Barnes Ex. 41, p. 4  
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• Drew’s rights also had to be 
terminated 
o At first Markeya Atkins says he 

was fine with the Release of 
Custody 

o They made an appointment for 
January 16, 2014 to sign the 
Releases of Custody 
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o Then he stops calling Markeya 
back 

o Then he says he is not the father 
and names a third person—
Markeya forwards this text to the 
McFarlands on January 30, 2014 
(Ex. 42, p. 119) 
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o Once a Release of Custody is 
signed by one birth parent, the 
adoptive parents had the 
advantage: good cause 

o Can notify the birth father by 
publication 

o It takes eight days 
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When does Markeya Atkins really begin 
to think about backing out of the 
adoption? 

• Markeya Atkins gets angry with the 
McFarlands on February 9, 2014 
(Ex. 42, p. 121-122) 

• She communicates with them again: 
o “I’m scared”—February 16, 2014 

(Ex. 42, p. 122) 
o Rachel texts Felicia West, 

Markeya’s mother, because she 
doesn’t know what Markeya is 
scared about and Felicia 
reassures her 
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• “I am not abandoning him”—
February 16, 2014 (Ex. 42, p. 23) 

• Rachel assures her that she does 
understand and wants Markeya and 
her family to visit him—but “please 
don’t just run out the door” 

• February 20, 2014, Markeya calls 
Lu Ann and says she’s thinking 
about backing out (could be a week 
earlier) 
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• February 21, 2014, Markeya meets 
with Lu Ann at Caribou Coffee  

• Lu Ann suggests she see attorney 
Diane Dornburg and sends her Ex. 
38 about parenting, the costs of 
raising a child, and the stages of 
grief 

• February 24, 2014, Markeya sees 
Diane and tells her she has decided 
she wants the baby back 
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• February 25, 2014, she calls Penny 
Reimer, her GAL, and says she 
wants to cancel the adoption (Ex. 1, 
p. 117) 

• February 26, 2014, Penny Reimer 
emails Jason Rieper—Markeya 
wants to stop the adoption process 

• February 28, 2014, Jason Rieper 
emails Penny Reimer “my clients 
will be crushed.” 

  



Page 43 of 72 
 

• March 3, 2014, Jason Rieper tells 
the McFarlands that they have to 
meet “tomorrow” 
o Rachel calls him back and begs 

him to tell her why and he does 
o Rachels calls or texts Felicia and 

Markeya “Can we fix this?”—No 
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• March 4, 2014, Heidi and Tammi go 
to the meeting with Jason Rieper 
o Jason Rieper says Markeya wants 

to take Gabriel away from them 
o Heidi and Tammi are stunned 
o What can we do? 
o You must give him back 
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• March 12, 2014, Jason Rieper again 
tells Heidi and Rachel “We need to 
meet.” 

• March 13, 2014 Rachel and Heidi 
go at 8:00 AM. 
o You have to give him up 
o You can fight for him for $10–

15,000 
o You are very unlikely to win 

• March 13, 2014, the day they give 
Gabriel McFarland to Markeya 
Atkins 
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• Defendant’s Expert Lori McCollum 
admits: 
o Time is of the essence 
o Sooner rather than later 
o 7 days after the birth – advantage 

shifts 
o Not like other civil cases because: 
 The baby is at risk 
 The baby is at stake 
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o Heidi and Rachel’s expert Ryan 
Genest is the recognized expert on 
Iowa adoption law: Yoda 

o Lori McCollum admits that he is a 
person of great expertise and 
competence and unquestioned 
integrity and honesty 
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• Jason Rieper did not know what he 
was doing 
o He didn’t ask anyone for help 
o He doesn’t consult the other 

lawyers who did know what to do 
o He didn’t even read the Iowa Code 
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1. No Temporary Custody and 
Guardianship Agreement 
a. No one has the right to 

custody 
b. No one has the right to make 

medical decisions 
c. No one including Jason 

Rieper ever seems to know 
this 

2. But Lu Ann Barnes and William 
Pearce tell him to do it and tell 
him why and tell him before the 
baby is born 
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3. Markeya Atkins has 30 days to 
revoke her consent—can’t be a 
typo, she only has 96 hours (or 4 
days) under the Iowa Code 

4. Termination of Parental 
Rights—indigent fund will pay 

5. Jason Rieper took a two-week 
vacation January 25th through 
February 8th with no concern 
that he had left this baby in legal 
limbo 
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o Jason Rieper filed a false Petition 
for the Termination of Parental 
Rights of the biological parents 
 All experts agree that the law 

requires filing a Petition for 
Termination of Parental rights 
in conformity with Iowa Code 
§ 600A.4 and 5 
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 The Iowa Rules of Civil 
Procedure require that 
lawyers swear to what they 
file 
 All lawyers are bound to tell 

the court the truth 
 He did not 

  



Page 53 of 72 
 

What is adequate and fair compensation 
for the harm done to Heidi and Rachel as 
a result of Jason Rieper’s negligence? 

• Foundation of our legal system 
o Those who cause harm must 

compensate their victims 
o Only option 
o Make the injured whole through 

award of money damages 
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o Guidelines: 
 Experience 
 Common sense 
 Evidence 
 Not sympathy, not regrets—

justice 
o Jury is the Supreme Court of the 

facts 
o Only one chance 
o The power of the jury 
o Why not use computers? 

 
 
 

Thank you 
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What are the harms and losses? 
• Pain and suffering—in the past 
• Pain and suffering—in the future 
• Not asking for their money back 

from Jason Rieper, or for expenses, 
wage loss, or medical expenses 
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• The harms and losses for Rachel and 
Heidi are enduring every day of 
their lives without the baby who 
they loved with all of their hearts 
and who they lost because of the 
negligence of the lawyer they 
trusted to “handle everything” like 
he promised he would  
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The amount of damages 
• How much does it take to hold Jason 

Rieper accountable? 
• No one told you. You tell us how 

much to balance the scales of justice 
• How do you figure it out? 
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• Everyone acknowledges that losing a 
child is devastating 

• It is something every prospective 
adoptive parent worries about 
constantly 

• And here it happened because Jason 
Rieper did not do his job 
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• What was the evidence of emotional 
harm? 
o Crying 
o Suicidal 
o Rash 
o Abscess 
o Broken 
o Panic attacks 
o Continuous nightmares  
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o Piece of heart gone forever  
o Never the same 
o They think about him every day 
o Cannot trust anyone but relatives 

and close friends with their 
children 

o Torn apart – can never be put 
together again 

o Shattered 
o Much more 
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Instruction No. __ 
• Anguish 
• Anxiety 
• Fear 
• Loss of enjoyment of life 
• Despair 
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• Uncertainty 
• Apprehensiveness 
• Despondency 
• Confusion 
• Depression 

 
 
 
 
 
 
 
(Some don’t apply.  Heidi and Rachel are 
not embarrassed—sad, hurt—but not 
humiliated) 
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Present Value (Inst. __) 
• Inflation decreases the amount — so 

$10.00 now will be worth $9.00 in the 
future 

• Interest rate increases the amount so 
$9.00 invested now will produce 
$10.00 in the future 

• You may find that inflation and 
interest will balance each other out in 
the long run 
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Periods to Consider 
• March 3, to March 13: 10 days in Hell 
• Until today, August 14, 2017 
• In the future: 48 years life expectancy 

for each 
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• Suggestions for assessing emotional 
distress damages: 

1. Lump sum for past, lump sum 
for future times two for each 
woman 

2. Evaluate each element of 
emotional distress and assign a 
value 

3. Figure out by day, week, month, 
year 
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• 10 days from March 3 to March 13, 
2014 
o 240 hours of waiting, watching, 

and worrying every minute 
o When will she come to take away 

our baby? 
• From March 14, 2014 to August 14, 

2017 
o 41 months 
o 179 weeks 
o 1250 days 
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• Emotional harm in the past 
o Same amount for Rachel 
o For Heidi 
o And add together 
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Emotional Distress Damages in the 
Future 
• From August 15 to the end of their 

life expectancy—approximately 48 
years each 
o 48 years 
o 576 months 
o 2505 weeks 
o 17,532 days 

• Do NOT do quotient verdict  
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Jurors Have Two Jobs: 
1. Decide the Issues. 
2. Tell Your Fellow Jurors Why You 

Feel That Way. 
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Summary 
• There is nothing illegal, improper, or 

immoral for an attorney to get the 
Release of Custody signed 72 hours 
after the birth of the child from a 
minor birth mother with a GAL 
present 
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• Where other adoptions failed, the 
birth mother changed her  mind 
before signing the Release of Custody 
or within 4 days after 

• No one knew one single case where 
the adoption failed after the Release 
of Custody was signed and 96 hours 
had passed 
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• Heidi and Rachel were legal strangers 
to this child  
o they named,  
o they cared for,  
o they loved beyond measure for 78 

days  
• All because Jason Rieper was 

negligent in handling his Termination 
of Parental Rights 

 
 
 


