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Collogquy

* * *

MR. GRANT: Yes, Your Henor. Thank you very
much.

Counsel, good afternoon, ladies and gentlemen
of the jury. This is going to be my last opportunity
to speak to you in connection with the matter that vyou
have in front of you.

Four weeks ago now —— it doesn't seem that
long. Maybe it does seem that long —-- you embarked on
ona of the most important undertakings that a citizen
in our society can participate in. You were asked to
sit as Jjurors and —— and decide a case of a dispute
bétween parties to the litigation. Your oath was to do
so. You put your hands on the Bible and swearing.
Your oath was to do that impartially, fairly, without
bias or prejudice to any of the parties in -— involved
in this case. I know you will do that in connection
with evaluating the evidence in this case.

I told you in my opening that -- and I
promised you that you would have something today that
nobody else in the courtroom had when we started this
case four weeks ago, and that is all of the evidence
that's been produced here through the witnesses and
vérious documents that you've seen. And you now have

that and you now are going to be able to take your
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Summation - Mr. Grant

collective pcath and make your decision based upon that
evidence that you now have.

If all that was necessary was to utilize
sympathy for the Fuceilli family we would never have to
have a trial or we would never had to have a trial in
this case or any of the evidence that wasg produced,

You know, one —-- one of the things that makes us human
is our ability to have svmpathy for people when -— when
someone 15 inijured as Roger Fuccilli was in this case,
Compassion is a human quality that we all have.
Compassicon literally means to suffer with someone. And
we've gseen scome evidence of -— of the suffering that
Roger Fuccilli went through. But there's more that's
required of you than --— and you have to set that
sympathy and compassion aside because that's what the
law demands of you as jurors. The law demands more.
And there's another guality that makes us human and
that quality is the guality to be able to reason, to be
able to look at evidence, to be able to evaluate that
evidence, to be able to look at human beings when they
testify under ocath and determine whether they're
telling you the truth, whether they're being credible
in terms of what they say, what they recall and how
they recall it and why they recall it. So that really

is your function as jurcrs, to use your collective good
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judgment and good common sense, bring that all together
in order to make a determination when you go into the
jury room to start your deliberations.

It was once said ~- and -- and by the way, in
—— in connection with this idea of sympathy, it was
once said that some — you know, he just had scars that
never felt a wound. And that's the kind of thing that,
you know, makes us human. As I said, but you've got to
set that aside and look at the evidence in the éold,
clear light of day and find out whether, in fact, the
plaintiff has sustained its burden of proof. I think
when you finally and ultimately get to that conclusion
you're going to find that New Jersey Transit was not
responsible for the death of Roger Fuccilli. New
Jersey Transit is not responsible for the pain and
sﬁffering of Roger Fuccilli in his life before it ended
in December of 2002; that New Jersey Transit is not
responsible for the pecuniary loss, the losses that
Catherine Fuccilli and Michael Fuccilli claim as a
result of the death of their husband and father.

Ultimately, we're talking about justice in

this case. And a Supreme Court Justice once said that

falrness — falrness Iﬁwwhaf jusilce is all about.

JThat s what it comes down to. That requires you to be

fair and to treat the parties in this case equally on
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an equal footing and an equal basis.

Now, the courtroom is filled with symbols.
We see them everywhere. We see the — the Judgé‘s
robes, we see the counsel table here, we see the jury
box. You may have seen the scales of justice. These
are all symbols but they're more than that. They're
actually our desire for justice, for all of us to have
justice in a courtroom. And that's why we count on you
as citizens in the community to lcok hard and fast at
all the evidence. And that's not an easy thing to do.
There were many witnesses in this case, a considerable
number of witnesses that you're going to have to think
gbout during the course of -~ of your deliberations.

In fact, in a very real sense today you collectively

are the law. Yo

you have to make that determination. HAgain, you have.
to do that without -- you have to do that impartially,
with fairness, without prejudice to anyone and without
passion to look at these facts in evidence very
deliberately and come to a decision in this case.

Now, I will tell you that New Jersey Transit

did not come into this courtroom to be a scapegoat. We
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know that the claim has been made that we caused the
death ¢f a human being. I think the evidence in this
case — and I'm going to review that evidence with vyou
very shortly —— the evidence is going to show that New
Jersey Transit is not responsible. It is not a

scapegoat. In Biblical times a scapegoat was actually

that, a goat. ARd TH the village the villages were —-—
heaped their sins on this -- on this goat and send it
out to the wilderness never to be seen again.

New Jersey Transit is not here to be a
scapegeat. The evidence in this case clearly indicates
that Roger Fuccilli's illness, pulmonary fibrosis was
not due Lo any exposure that took place while he was
employed by New Jersey Transit from 1983 to the year
2000.

Now, we had over 20 witnesses that testified
in this case either by way of deposition —— remember
those were sesgsions where the attorneys asked witnesses
abcut their knowledge of the case. And we also had
live witnesses who appeared before us. But my
recollection is it's more than 20.

Now, what I want to 4o with —— with you now
is to go over the testimony as I recall it and indicate
what I thought was important with respect to each and

every one of those witnesses in this case. Now, it's
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éoing to take a long time to Jo this and I'll apologize
to you. But in order for you to find out or get to the
truth, which will c¢ome out of this evidence, because it
doesn't shout at you. You have to grab down and look

for the truth as you find i1t in the evidence. I want

to go over this with you and I

prepared this presentation based upon the order in
which the witnesses testified. And so with the
assistance of Mr. Rosenberg, my co—-counsel, I'd like to
start to review that evidence with you now.

And the first witness that we heard from in

this case was Mr q.ennmsfﬁé-umreﬁ(phonetic), who was an
—— an employee 0f the railroad. Thank you. Mr.
McGuire said that he was good friends with Roger
Fucecilli and he knew the family, the Fuccilli family
for years. And as a matter of fact, he attended
Roger's daughter's wedding. He agreed that in
testifying he was testifyinq in order to help the
Fucecilli family. We asked him about the —— his
subpoena. Did you have a subpoena which required you
to come into court? He said he did but he didn't have

the subpoena with him when he came into court to

testify.
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What do we know about Mr. McGuire's work
history? Well, he was familiar with E-Port. That was
the first facility where Mr. Fuccilli worked when he
began his railroad employment. And Mr. McGuire was
Familiar with E-Port from his Central Railrocad of New
Jersey years from 1974 to 1976 because of his
father—in—law. Now, Mr. McGuire began work with
Conrail in 1978. At E-Port he was there from 1979 to
1981 for Conrail. And Conrail was, in Mr. McGuire's
words, a freight rail -— railroad and they had hundreds
of cars carrying all kinds of chemicals. That's what
Conrail did and that's what Mr. McGuire recalled. He
said that he did not paint at E-Port for New Jersey
Transit. Again, that's the first facility that Mr.
Fuccilli worked at. But only did some touch-up paint
tobs at New Jersev Transit by hand. There was some
testimony about spray painting, but this is Mr,
McGuire's recollection. He did not spray paint at New
Jersey Transit and never saw Mr. Fuccilli spray-paint
at New Jersey Transit.

Mr. Malgow (phonetic), Fred Malgow, who again
was — we'll get to Mr. Malgow later —— but Mr. McGuire
said that Mr. Malgow would know more about Mr.
Fuccilli's work. Mr. McGuire said he did not work with

Mr. Fuccilli at E-Port; that he worked with Mr.

10
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Fuccilli at the MMC Kearny facility. That's the second
facility -~ facility which Mr. Fuccgilli worked for New
Jersey Transit. And Mr. McGuire stated, as other
witnesses did, that that was a state of the art
facility. It was brand new.

Now, Mr. McGuire also indicated that he had
worked with Mr. Fuccilli in Hoboken. And again, that
was a train yard. &And Hoboken was a wide open facllity
according to Mr. McGuire. Mr. McGuire said that safety
precautions were taken when asbestos was at Hoboken.
Warnings were posted. There was plastic sheeting in
the areas where the asbestos was removed, and there
were special suits used. And nobody who was working in
that building -- nobody was working in that building in
the New Jersey Transit facility —-- none -~ none of them
were working those buildings when that removal process
-— when that abatement process was taking place.

When you talk about safety with Mr. McGuire,
he said that there were discrepancies between his
initial remarks regarding safety and his testimony
under ocath at depositions. Remember, depositicns can
be used at the time of trial if there's a discrepancy.
And what discrepancies were there? Well, Mr. McGuire
said that he admitted that New Jersey Transit gave

safety rules to its employees every day and that he
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signed —- and that he signed and read the rules. He
also said that New Je:sey Transit gave him a safety
rule book. We heard about those rule books and the
safety that was contained in those books. And he
doesn't recall if Conrail d4did that.

Now, " They

are a settled defendant in this case. You will hear
from Judge McCormick that you're not to consider the
terms of the —— of the settlement but you are to
consider whether they in any way are responsible if you

find that there's any liability on any of -~ or that
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Mr. McGuire again said that New Jersey had
safety meetings and Conrail did not. He admits that
there was befter safety under New Jersey Transit than
Conrail and there were improvements that were made with
respect to the things that made them safe. He also
said that he received equipment, safety equipment more
quickly at New Jersey Transit than he did at Conrail.
He claims he's only familiar -~ he claims he's only

familiar with the type of ~— shown in court, but that
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ignores Roger Fuccilli's video. That was referred to
earlier by Mr. Robbins. You séw that videotape, that
gquegtion and answer session with Mr. Fuccilli. We saw
in this courtroom the masks that plaintiff's counsel
showed to you. What we didn't see -- what we didn't

see and what Mr. Fuccilli talked about was:

You didn't see

yourself is why. He c¢laims that he only heard about
the right to know, that is, Mr. McGuire, in around the
year 2000. 1In fact, the testimony is the right to know
was enacted in the early 1980s.

Now, the next witness that testified was

“{phonetic)}, who was an industrial

ﬁ?gienist that was produced by the plaintiffs in this
case. He's a former OSHA, Occupational Safety and
Health Administration employee, but he's not certified
as an industrial hygienist. He was not a licensed
engineer. And he said that the earlv exposure at
Conrail is — 1is greater or was greater than the
exposure that Mr. Fuccilli had at New Jersey Transit.
He said that Conrail did not provide a safe workplace.
And we got into a discussion about levels of exposure.
You remember the terms permissible exposure limits,

PELs and TLBs, time threshold limit values and time

that in this courtroom and the question you have to ask -

13
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weighted averages, which all together talk about safe
levels of exposure you could have with wvarious
substances without contracting illness. Mr. Ruffalo
never visited or inspected any New Jersey Transit
facility. That was according to his testimony. And he
never did any tests at New Jersey Transit to determine
what levels of exposure Mr. Fuccilli may have had or
did have while he was exposed or while he worked at New
Jersey Transit.

Mr. Ruffalo talked about now knowing the
dates or the source of the —— again, the data sheets.
He just assumed that they were relevant. He said that
Mr. Fuccilli was issued an air purifying respirator and
he -- Mr. Ruffalo reviewed the New Jersey Transit
respiratory protection policy 'cause I showed it to
him. I asked him about that and he found that it was
very good. Then his comment was that the policy was
just window dressing, but that was based upon what he
had heard, Pbased upon what Mr. McGuire had said. That
was his opinion. This policy was in place tc insure
the safety of the employees at New Jersey Transit. It
wasn't window dressing. And I say it wasn't window
dressing because there were other policies that New
Jersey Transit had in place to keep its workers safe

from the kinds of exposure that can result in illness.

14
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Mr. Ruffalo also said as the industrial
hygienist that in order for asbestos to be hazardous it
had to be released into the air in order to be a
problem. Undisturbed asbestos could not — would not
be a problem. There had to be that kind of contact.
S0 yvou had to get the air —- you had to get the fibers
into the air and they had to be inhaled by an
individual in oxder for them to be dangerous.

Mr. Ruffalco also indicated the demolition of

_asbestos. containing structures today re -— results in

no exposure to employees. He did say that sheetrock
and insulation before 1970 contained asbestos and that
renovation work with those products caused exposure.
And why do we talk about that? Well, we know that
bhefore Mr. Fuccilli worked for New Jersey Transit he
did some —— we also know about several instances in
which he had an interest. 1I'll rely upon you and your
recollection with respect to what testimony there was
with respect to what Mr. Fuccilli did or did not do
with respect to those enterprises that he had.

Mr, Ruffalo was an industrial hygienist,
couldn't state what the threshold limits value for
silica was. And he said that he couldn't say if the
sand exceeded the threshold and the value for silica

uniess you would know what the percentage of silica was
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in the sand and the size of the sand particles or the
silica particles. He had no knowledge about that
although he was an industrial hygienist. And he didn't
know what the safety standards were for diesel. And he
didn't know the number of electric powered versus
diesel powered locomotives at New Jersey Transit, which
of course would be important with respect to any
exposure that Mr. Fuccilli may or may not have had with
diesel fumes.

Medical witnesses. The first — I have three
and five. The reason was if you recall, Dr. Utison
{phonetic) came into court, was —— we didn't finish her
testimony one day and we had to bring her back. Dr.
Utison was an occupaticnal medicine expert, was
produced by the plaintiffs in this case. She was not a
pulmonologist. She was not a pathologist. She
believed and she testified that if someone is wronged
she would help them in some way and she brought this
sentiment, if you will, to this case in terms of her
view as a professional, as an expert, as a doctor to

this case,. whetyousthat «that~demenstrates

ShET EALATT A1 the

sbegtrTrgouldfor thig poot fgayy Thalt's a quote from

her testimony. She did not distinguish between the

rallroads because she was confused about the work

16
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history. ©8She —— initially the reports referred to New
Jersey Transit or Mr. Fuccilli working for New Jersey
Transit from 1974 on and didn't know that Mr, Fuccilli
had no exposure at New Jersey Transit before 1983. New
Jersey Transit didn't come into existence until 1983,
Remember in my opening I told you about the Public
Transportation Act which —— which caused the
development or the founding of New Jersey Transit. New
Jersey Transit didn't exist before 1982. Yet, Dr.
Utison, if you rely upon her in the history, says Mr.
Fuccilli was being exposed at New Jersey Transit
beginning in 1974,

When asked about her opinions regarding the
exposure that Mr. Fuccilli had at work, she said it was
just a guess on her part the type, extent, the

concentration of the exposure that Mr. Fuccilli had.

didn't even know that Ceptral Railroad of New Jersey
ever existed, even existed in connection with her
evaluation in this case. She didn't know what kind of
exposures Mr. Fuccilli had in neonrailrcoad activities
and didn't know what kind of respiratory protection Mr.
Fuccilll had while he was employed by New Jersey

Transit. In fact, she never investigated that. And we
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know again, locking at the person who would best know
about respiratory protection and that's Mr. Fucecilli
himself. That questidn and answering session where he
said I wecre a mask. That was more than the mask that
we saw here in the courtroom. It was a mask that had
two filters on it. He wore it. He testified to that
fact. Dr. Utison never d4did any air sampling with
respect to any New Jersey Tranéit sites. The kéy here
is that she said there was no evidence of asbestosis.
That is the disease, the scarring process in the lungs
that is caused by exposure to asbestos fiber. She
talked about a latency. Remember latency was the —
was the concept of exposure and the time it takes for
-— for one to see the development of disease, from
first exposure when does the disease develop? Dr.
Utison's opinion was that a latency for asbestos —-—
asbestosis is 20 to 25 years after exposure.

Now, pleural plague. Remember we heard some

doctors talk about pleural plaque

(phonetic). We —— we had Dr. Goldstéin {(phonetic}, our
—— pur pulmonclogist, that pleural plague is an
indication, a hallmark, if vyou will, of asbhestocs
xposure. And what did we find and what did Dr. Utison
find? She said there was a reaction to asbestos fiber

in the pleural -- pleural space. That is the lining of

18
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the lung. And none was found in Mr. —— in Mr.
Fuccilli. That was based upon her review of the
records in the case.

Dr. Utison told us about idicpathic. wWe've
heard that term many, many times through the course of
this case. Idiopathic is an unknown cause. Dr. Utison
also did two —-- two separate reports with two different
conclusions. Her first report -—- and I weni through
this with her in my cross—examinaticn of Dr. Utison.
Her first report was done in 2001 and it was done for
the New Jersey Department of Health. And Dr. Murphy
was the treating physician at Deborah Hospital who was
treating Mr. Fuccilli for his condition. Dr. Utison
relied upon information that was supplied by Mr.
fuccilli and she reviewed the MSDS and again, material
safety data sheets from a New Jersey Transit foreman.
There was no asbestos in the brake shoes. And the
diagnosis was idiopathic pulmconary fibrosis. And Dr.,
Utison concluded afte; we got through with her direct
examination, after we got done with her
cross—-examination, her conclusion in that was that it
was impossible to state the cause of Mr. Fuccilli's
illness. That was Dr. Utison's conclusion.

Now, Dr. Utison did a second report. This is

about three years later. It was done for plaintiff's
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counsel. And the attorneys had given her ——
plaintiff's counsel had given her new information which .
-- the attorneys gave her new material safety data
sheets and she assumed they were from New Jersey
Transit but she was, again, confused about the
different railroads. We're talking about three

railroads: Central Railroad of New Jersey, Conrail and

report —

she .changes from.her-first report: toisay that<there was

stos iin’the brakes. Before she said there was no

asbhestos. Now she says there was asbestos in her

[+ secona report. She saw the video of Mr. Fuccilli.

Again, that's the same video, that question and answer

session that we all saw here, whit

¢dags. Mr. Fuccilli said that that was not true at the

New Jersey Transit; that is, that there . was

asbestc

égﬂ?rakeS?WhéﬁﬁhéEWQ;kedngﬁﬁﬁgﬁggé And
Dﬁ. Utison came up with the same diagnosis in her
second report, idiopathic, meaning unknown pulmonary
fibrosgis. She does change one conclusion. She now
blames the railroads for the exposure and ~- and —— but
can't say which railrcad was responsible for the
exposure that she now suggests 'caused Mr. Fuccilli's

illness.

Dr. Murphy. Dr. Murphy was a treating
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physician. He saw Mr. Fuccilli while he was alive at
Deborah Hospital and was treating him. He saw him I -
believe — I believe it was —— I'm not sure. He's not
an epidemiologist. Remember, we talked about
epidemiology being the study of diseases in
populaticns. He had no electronic microscopy done to
detect any particles in Mr. Fuccilli's lungs. And the
reason or the explanation for that was that that
examination would be too expensive. And so it was ——

Dr. Murphy said the cause of the interstitial pulmonary
fibrosis is unknown and it's idiopathic, just like Dr.
Utison said. He found that there was no asbestossis;
that is the scarring in the lung that would be or could
be caused by asbestos fib — asbestos fibers,

inhalation of the asbesteos fibers. He found no

evidence of asbestosis., Again, he found and —— and
testified as an expert that one of the hallmarks -- one
of the markers for -- for asbes -- asbestos exposure is

pleural plagues, those plagues that would be found on
the pleura, the lining of the lung, and Dr. Murphy said
he found on Mr. Fuccilli. He also said that he found
-— and this is in addition when we talk about silica ——
he found no silicosis. He found no evidence of that
disease 1n Mr. Fuccilli. And he made no mention of

asbes — asbestos or silica is reported.
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Dr. Murphy assumed or testified, I should

say, that there was unprotected exposure to dust, sand, -

diesel fumes, and that could cause pulmonary fibrosis.

:'51;:;@%{\1 B

own statements, his own statements that he was

“And he
talked about —— Dr. Murphy talked about exposures to
painting at Conrail and a much less —— much less
expcsure to painting at New Jefsey Transit.

Dr. Berg. Dr. Berg was produced by the
plaintiffs and Dr. Berg was the radiclogist, the B
reader. Remember there was that ILO classification
from reading ¥ rays? These -~ these men and women are
expert in reading X rays and compare, you know, one X
ray to a —— a standard X ray to determine what the
disease process is in the —— in the lung. Dr. Berg was
well-credentialed. He was produced by the plaintiff
and he said there was no evidence of pleural plaque, a
marker for asbestos exposure, when he looked at the X
rays of Roger Fuccilli. He did see that honeycombing
effect which indicales pulmonary fibrosis. aAnd we
heard the doctors talk about it. They —— they showed
it to you on X ray, what that honeycombing locked like
at the base of the lungs. Df. Berg agreed that

idiopathic interstitial pulmonary fibrosis has no known
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cause and there was no evidence of other disease except
interstitial pulmonary fibrosis in Mr. Puccilli's -
lungs. And that's important. Again, Dr. Berg confirms
the absence of asbhestosis and the absence of’silicosis.

Now, we have to talk

about Dr. Factor as a separate witness. Dr. Pactor d4did
not come into the courtroom to see us. He was unable
tc do that. But we did have the benefit of his
videotaped de bene esse, meaning it was the same as
though he was sitling in this witness stand, the

witness chair testifying to you. And you saw him on —

'on — on the video screen. What Dr. Factor talked

about — and again, Dr. Factor was the pathologist. He
studied tissue to see, you know, what's in the tissue
so they can come up with a conclusicon as to what kind
of disease process is in the lung. Dr. Factor looked
and did not find any asbestos or ferrugineous
{phonetic) bodies, meaning those iron bodies which
occur because of the asbestos fiber in the lung. 1In
the tissue slides that he looked at in connection with
this case on behalf of the plaintiffs he did neot find
what appeared -- he did find -— he did not find what
appeared like silica under polarized light first in
2005 and his 2005 study. He didn't find any silica

when he first looked at it. Remember we talked about
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this and he —— he said I used the peclarizing lenses.
He didn't use the polarized -—— polarized microscopy.
He Jjust looked at the lenses. And when he first looked
in June he said I didn't find any silica. But you know
what? Two weeks later he goes back -- he goes back and
he says I looked again at the tissue slide and — bubk I
used a more powerful instrument, & polarizing
microscope, and looked at that microscope. It's the
same principle but it had these polarized lenses. And
he looks at it énd two weeks later after he didn't find
silica what does he find? He finds what appears to be
silica under that polarized light.

But Dr. Factor says further I &did not say
specifically it was so. He admits ~— readily admits
that he —- he admits that no other doctor saw silica.
He did not see any asbestos in the tissue. No asbestos
fiber in the tissue. And he agrees with Dr.
Craighead's (phonetic) description of the pathology.

Dr. Factor also said I don't think there is a
specific agent or material that damaged this -— that
was his opinion. He didn't know what levels of -
exposure he had in the rail vards, and he was not an
expert on exposure. He readily admitted that. And he
doesn't know how long-that —— material which would be

the silica or the silicate or what appeared to him to
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be —— appeared to be silica was in Mr. Fuccilli's

'lungs. He couldn't give us anything with respect to -

that. K /:

: i /
¢ Mrs. Fuccilli testified. She testified on a

coupie of“égcasions and in court here. And she
indicated that her husband was in critical care at the
hospital for five months. She admitted or indicated
Mr. McCuire was invited to her daughter's wedding
almost two years after he and Mr. McGuire and Mr.
Fuccilli worked together. She ~~ she described Mr.
McGuire as a very good friend at a deposition, but then
here said that they were not really very good friends.
She knew Fred Malgow was her husband's boss because he
spoke with him. And Mr. Malgow was -- was very good to
Roger. Mr. Fuccilli was issued a respirator, according
to Mrs. Fuccilli, and other protective equipment while
he worked at the railrcad. A&nd she did not ~- Mrs.
Fuccilli did not know that her husband had worked as a
carpenter before he began to work with the railroad in
1974,

Mrs. Fuccilli in her testimony indicated that
Mr. Fuccilli complained most about E-Port. That was
the first facility —— facility that Mr. Fuccilli worked
at when he was employed by the railroads. She also

indicated that her husband didn’'t like to paint at home
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and did a minimum amount of work at home. She did talk

about Mr. Fuccilli's wages and talked about her having

That
was all the information Mrs. Fuccilli could share with
us regarding the various kinds of deductions.

Mrs. Fuccilli talked about her husband's
involvement with WMichael, which she indicated was about

work, and that

he helped with Michael's bathing and grooming and that
—— that mnst of the time that Mr. Fuccilli and Michael
were together was on the weekends.

Now, we had three of the children — other
children of Roger Fuccilli come into court: Maria —
Maria, I'm sorry, Raphaela {(phonetic) and Nick. A&And
you were all present in the courtroom here. They spoke
about their father in loving terms. You would expect
nothing else. They obviously missed him. You heard
that testimony. But they are all independent. They
are ~-~ they are living their lives, as you would expect
they would. And Nick stated that he feels responsible

for his sisters and Michael.

You saw Michael. You saw Michael here. You saw
Michael come and kiss his mother while she was seated

in the witness stand. You had a moment to see Michael.

26
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You didn't have an opportunity toc hear from Michael.

asure of ithe.extent of..

Wedon*t-know.what it.is.. .We

don't know

ow.severe it.is. We don't know the amount
of time that Roger helped, the father helped the son as

you would expect a father to help a son like Michael,

don't know the extent of it.

Now we get to:gég : I call
it a question and answer session because it wasn't
under cath. But it gives us a glimpse — it gives more
than a glimpse. It told us about his work history. If
anybody knew the work history here besides Mr. Malgow
it was Mr. Fucciili himself. He lived it. It's like
anybody else, you know, nobody can tell you your work
history because you're the one best to know that.

Now, we didn't have an opportunity to be
there, any of the attorneys questioning Mr. Fuccilli in
detail about it. But it was a fairly complete history.
Now, what did he say? Mr. Fuccilli said that he
started at Central Railroad of New Jersey as a

carpenter and we heard that. But while at Conrail —-

and this is — this is when we get intc the issue of

s New Jersey

Transit's burden, the issue that if there was an




11
112

13

14

.r‘,dl

e

o

Summation - Mr. Grant

exposure which caused an injury on the railrocad, it's
my burden --— it's my burden to demonstrate that. Nouif'.,_f

this 1is from Mr. ¥Fuccilli himself. Let's see what hezg

i?éaid, what I recall he said. He worked at E-Port for

six years. And again, that's the first facility in
which -~ in which he worked. He spray painted with M1
paint. He was gliding and scraping and scraping.
Again, this is for Conrail. He painted dark blue to
light blue. That was the railrocad from one to another,
from CNJ to Conrail. And he painted one or two ——
there was no painting booth. He took a month tc paint
the — and he applied six or seven coats to each cone of
those locomotives. And he painted at least 12 of those
locomotive engines while he was working at Conrail. He
also changed brakes, shocks, doors and windows and
grinding and welding while at Conrail. And Conrail, as
XQgﬂkncwmfrommtheutas:imony, was a freight operation.

it didn't carry chemicals.

- —Now, what did Mr. Fuccilli say about New

P
Jersey Transit? He said that he worked at E-~Port, New

Jersey Transit, for —-- beginning in 1983 and he was at
E-Port for 13 months, Why do I say that? You'll hear
testimony that he was —— of the 48 months he was

employed by New Jersey Transit beginning in '83 he lost

36 months, He was out of work. He couldn't be exposed
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at —— at E-Port during that period of time. He was
only there for that 13-month period. He then moved to
the state of the art, again, the facility at the MMC of
New Jersey Transit in Kearny followed by — followed by
a move to Hoboken where he worked mostly outdoors where
you could lcok up and you could see the sky. He didn't
do much painting at New Jersey Transit and changed
maybe three trains from Conrail blue to silver of New
Jersey Transit under the commuter operating agreement.
You heard evidence of that from other witnesses that
I'l1l get to. Mr. Fuccilli was doing that painting at
those New Jersey Transit locomotives when he was
emploved by Conrail, not while he was employed by New
Jersey Transit. At New Jersey Transit Mr. Fuccilli was
a car inspector and he inspected trains and he changed
brakes. But those brake shoes had no asbestos for more
than 20 years according to Mr. Fuccilli. He did not
weld much at New Jersey Transit because he had — Mr.,
Fuccilli said he had poor vision.

There were questions asked of Mr. Fuccilli in
that video about safety. Because one of the issues
here is did New Jersey Transit provide a safe workplace
for Mr. Fuccilli. That's —-- that's the standard as
Judge McCormick is going to instruct you later on in

the charge. That's the standard. That's the
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plaintiff's burden of proof. What were the safety

issues discussed by Mr. Fuccilli? =

tmony »0x ;. 4n::his ementy
safety —-— and did.théf? And they reéd safety sheets
which they signed every day at New Jersey Transit and
they had safety rules of the day. And they got those
safety sheets on all kinds of safety issues, but Mr.
Fuccilli described it in his word as baloney. Well,
they weren't baloney because these were issues. We're
talking about railrcads. We have heavy equipment where
you could have potential serious injuries on the
railroad working with that kind of equipment. And
safety was a concern from the very first day that New
Jersey Transit started to operate. &aAnd no better
evidence of that —— that concern nct only for the
traveling public but for the employees were all of the
safety rules and regulations and reguiremenis that Rew
Jersey — New Jersey Transit reqguired that its
employees follow to protect them, their health as well
as anybody else in New Jersey Transit operations.

Now, with respect to his health, Mr. Fuccilli
said of his breathing problems they claim it's
asbestos. He said they and the question I have is who

are they? Not one physician in this case, not a single
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one including all the doctors that were hired by —- by
the plaintiff in order to express an opinion said that
Mr. Fuccilli had asbestosis. It just isn't there. It
doesn't exist. No asbestosis.

Now, we saw the day in the life video where
Mr. Fuccilli was on oxygen. And Marie, his daughter,
said it was representative of the condition that Mr.
Fuccilli found himself in, difficulty coughing, the
need for the oxygen because of his illness from
February —- about February, 2002 when the condition
worsened until February —— December of 2003 when Mr,
Fuccilli died. What we don't know after looking at
that video is was Mr. Fuccilli on oxygen all day?
Maybe he was, maybe he wasn't. I — I don't know the
answer to that. You will be able to answer that based
upon your recollection of the testimony. When did the
condition actually worsen? And how did that condition
worsen? And what was it like when he was feeling
better or if he was ever feeling better? We don't know

that, We had a shortened clip of that video and it was

very difficult to -- to look at obviously.
Now, during the course of the trial we —— we
had to take some witnesses out of —— out of turn before

the plaintiff finished their case just because of

scheduling matters. Our expert, our first expert who
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came into court to testify was Dr. Jerinsky {phonetic},
who was a certified industrial hygienist. He was the -
only expert in this case that went and looked at any
facility andé he went -- of course, the E-Port facility
was known as —- Dr. Jerinsky did his evaluation on
behalf of the defendant. But he personally took the
time out to go to the MMC facility in Kearny and —— and
as well as the Hoboken one. And he said that the MMC
-~ that is the Kearny facility, the second facility
where Mr. Fuccilli worked for the railroads had two
separate exhaust systems: A spec¢ial exhaust -~ a — a
special exhaust for engines and overhead exhaust for
the length of the § and I building where Mr., Fuccilli
worked. It was -- the exhaust system was so strong ——
you may recall his testimony — that it was hard to
open the doors because there was negative pressurs., He
sald that the Heboken yard was —— the rail yard was
outdoors and it was along & river, which he indicated
provided for good ventilation. And here's the thing.

Again, this is another issue about safety,
about safety. And it wasn't forever that Mr. Fuccilli

worked for New Jersey Transit but it was for a number
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of years. Aand you'll recall the testimony with respect
to the number of years those tests were done, they were _
done in the same facilities that Mr. PFuccilli worked.
And that was done by U.S5. Testing on behalf of New
Jersey Transit. And it revealed that all of the tests
showed that the levels of exposure did not exceed safe
exposure levels. Remember we talked about PELs,
permissible exposure levels, as set by OSHA, which
shows what a worker can be exposed to for eight hours a
day day-~in and day-out through his career without an
adverse effaect. Those are the standards that were
testified to by Mr. — Dr. Jerinsky. And Mr. Fuccilli
was not exposed to levels above those PELs at Kearny or
Hoboken based upon those studies.

Now, we had some further deposition readings.
These were readings that were done by plaintiff's
counsel and it's perfectly legitimate readings that can
be read. They constitute admissions. But let's take a
look at what Fred Malgow said in his deposition. This
is not his testimony here on the witness stand,
although it serves the same — the very same purpose.
It is evidence. Let's see what Dr. —— Mr. Malgow said.
He said he was at Conrail from April of 1976 and then
began his work —— work at New Jersey Transit from 1983,

He knew Mr. Fuccilli since 1986, '87. He had a passing
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relationship with him before that.

He knew that as aﬁ
employee of New Jersey Transit. He also said that the
facility in Kearny was a modern, well-ventilated
facility where respirators were available.

Frank McCarr {(phonetic) testified by
deposition as well as testified here as -- as a
witness. He's the director of claims. Mr. McCarr was
in the courtroom this afterncon. He had -- he had
various exposure claims. That's what he said in his
deposition. But here's my guestion that counsel didn't
read. There was no e&idence about were those claims
proven? We don't know because plaintiff's counsel
didn't ask for the deposition about any of those --
anvbody can make a claim.

John Rukowsky. Mr. Rukowsky didn't come into
court personally to testify buf his testimony is in
front of you in this evidence as though he had been
here. He testified by way of deposition. And again,
this is plaintiff's counsel reading these depositions,
which they have a right to do. So let's see what Mr.
Rukowsky said. He was a general supervisor for New

Jersey Transit in the mechanical department since 1983,
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He met Mr. Fuccilli at E-Port in 1980, the first
facility that he -- he worked ét. There was an‘MU
machine which was battery operated. It moved
locomotives into facilities for the work repairs. The
reason that's important is because they -~ those
locomotives would have to be — they would therefore
not be any diesel exposure at the facility. So Mr,
Rukowsky is consistent with the other witnesses in this
case that masks were available, andfM¥3ER&R6W§k¥Q§§%§%

'ﬂﬁ%héﬁﬁﬁé@&ﬁ

Steven Kliest (phonetic). Again, plaintiff's
counsel read from Mr. Kliest‘s'deposition and again, he
was here in terms of testifying. Mr. Kliest said he
was with New Jersey -- Jersey Transit since '83. He
was in the safety department. He still is. He worked
at E4 from '78 to '82. S0 he had some personal
knowledge about that facility. He saw workers with
masks around their necks when he -- when he worked at
that facility.

Russell Samaru (phonetic) is a New Jersey
Transit employee. Mr. Samaru did not testify on the
witness stand here but he testified by way of his
deposition as read by plaintiff's counsel. Mr. Samaru

said that he, on behalf of New Jersey Transit, he deals
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with asbestos abatement and envirconmental services at
New Jersey Transit. He also deals with lead paint,
diesel fumes and UST, the underground — to abate
potential hazards that exist at any New Jersey Transit
facilities. Air sampling is done when potential
hazards exist. Again, that's a safety issue. B&n air
sampling is done pursuant to diesel, asbestos and lead.
So New Jersey Transit as a company concerned about
safety, concerned about health, concerned about its
operations has an employee on staff to offset these
issues and determine whether there are problems and
attempts to abate those so that the health risk is
minimum.

Ron Sassi (phonetic). Mr. Sassi's in the
courtroom this evening —— this -- this afterncon. You
heard from Mr. Sassi. He testified from the witness
stand but he was alsoc quoted from his deposition by
plaintiff's counsel. And what 4id Mr. Sassi say? He
was a claims manager. He answered the interrogatories,
those written questions that we talked about that are
exchanged by the parties for New Jersey Transit, and he
did not recall seeing the silica standards used.

which:"

hich:is.marked for

idenggficationquJudge MocCormick - indicated and .
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cautioned you and instructed you in connection with
that mask that there was no evidence that the mark that
plaintiff's counsel had in this courtroom was the type
of mask that was worn by Mr. Fuccilli. Mr. Fuccilli,
again, and we'll go back to that qguestion and answer
session, talked about a mask with two — on it. Mrs,.
Fuccilli. Her testimony alsc talked about a mask --
another mask that Mr. Fuccilli had in his car trunk

which covered his face.

Mr. Sassi came into court here and téSEEEIéa“”“:%P;

under oath. He's the manager of claims since December
of '86 to the present time. And he said that Mr.
Fuccilli was out of service for 35 of the 48 months he
was posted to E~-Port, the firsgt facility Mr. Fuccilli
worked at while he was working for New Jersey Transit.
Thirty—five of the 48 months Mr. Fuccilli was not at
the E-Port facility for New Jersey Transit. He was out
of work. He wasn't there. He couldn't be exposed to
anything at that facility of New Jersey Transit for
those 35 months. That, in fact, is —- leaves you about
13 months when Mr. Fuccilli was at the facility that
was the most concern based upon Mrs. Fuccilli's
testimony, the most concern to Roger. That's actually
less time than he was there for Central Railroad of New

Jersey.
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Mr. McGuire did not tell you the truth about
the median —-- to discuss testimony. That's what Mr. -
Sassi said. Mr. Sassi was there when asked about that.
Mr. McGuire announced at the meeting that he didn't
know if he should talk to Mr. Sassi because ~— there is
nothing —- there is nothing to prevent an attorney from
speaking to a witness. There is nothing under law that
prevents an attorney from gathering information,
talking to a witness to find out what that witness
knows, the personal knowledge of that witness. So all

of that —- that questioning about, well, were we trying

to prevent Mr. McGuire to come into this courtroom? We

Nobody could prevent that from occurring, not me, not

Mr. Robbins, nobody. Because that's what the law
provides. If you need a witness to come into a
courtroom and issue a properly served subpoena, you
must comply with that subpoena.

Dr. Craighead came into court and testified,
and he's the pathologist that was —— that we retained
in order to evaluate this case and lock at the slides.
He's the doctor's doctor. 1In other werds, doctors go
to him and sav, look,rlet‘s look at this tissue. What

do you see there? Use your expertise. Tell me what
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you see s0 I can arrive at a diagnosis. And the
pathology is, the doctor says the golid standard is
diagnosed idiopathic pulmonary fibrosis just like any
other doctor in this case diagnosed. There was no
asbestosis that he saw in these slides and no
silicosis. He said that there was no connection to any
exposure at the workpiace which contributed to Mr.
Fuccilli's idiopathic pulmonary fibrosis. He looked at

the tissue under polarizing microscopy, under a

polarized microscope, and what he saw —— now, this is
different from Dr. Factor -- what Dr. Craighead saw was
silicate -~ silicate, not silica, and he described

those differences in their structure. BaAnd silicate is
brighter, that's what Dr. Craighead said, than silica.
And you saw hot bright the — that substance was. As a
matter of fact, what's in evidence are the -- the photo
micrographs that were taken by Dr. Fanning (phonetic).
And you have those and you take a look at those and see
how bright they are. It's going to show you silica --—
silicate and not silica.

Mr. McCarr, besides testifying by way of the
deposition, also came into court and testified and said
talk about a commuter operating agreement in which
Conrail's trains were —— were changed by way of

painting from blue to silver. But that's while Mr.
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Fuccilli was employed by Conrail, not while he was
employed by New Jersey Transit. And Mr. McCarr -
described the MMC facility in Kearny where Mr. Fuccilli
began his employment -—— worked at New Jersey Transit as
a state of the art facility, and he trusted you and he
was honest about this for you to make a fair decision.

And when he was asked by plaintiff's counsel, what do

you think should be done here in this case? He gave
his opinion because he was asked about it. He was —
he was being honest with you. He said a zero verdict
against New Jersey Transit would be fair because he
didn't believe New Jersey Transit was to blame.

And back to Mr. Malgow finally. When he came
intc court to testify, he was present at all three
gsites where Mr. Fuccilli worked: At E-Port, the MMC in
Kearny and Hoboken. And Conrail used E-Port as a major
shop; New Jersey Transit did not. There was no

asbestos in the brake shoes according to Mr. Malgow's

me

recollection.

_ The MMC had good ventilation according
fo Mr. Malgow, and that was confirmed by Dr. Jerinsky
when he actually went and visited in terms of
evaluating this case from an industrial hygien -—-
hygienist standpoint. Mr. Malgow said that Mr.

Fuccilli spent 75 percent of his time cutdoors in both




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Summation — Mr. Grant

Hoboken and E-Port. He also said that Mr. Fuccilli was
not cut concrete for New Jersey Transit. The reason
that's important is because the plaintiff's expert, Mr.
Ruffalo, claimed that that's how Mr. Fuccilli would
have been exposed to silica, cutting concrete. Mr.
Malgow, who was there, who knew about it, who saw the
operations, said there would be no reason why Mr.
Fuccilli would cut concrete. He couldn't —— Mr. Malgow
couldn't confirm Mr. Fuccilli's testimony that —— that
—— the use of a respirator. He didn't see that.

Dr. Edelman {phonetic) came in to testify.
He was the pulmonologist who was asked by the
defendants to evaluate this case. He's a specialist
when it comes to the lungs, diseases of the lungs.
He's Board-certified in pulmonology. He's
Board-certified in internal medicine. He's
Board-certified in ¢ritical care medicine. He has all
the credentials to support his opinion. And his
opinion as well as the opinion of the other medical
experts in this case, was that there was no evidence of
ashestos related disease. There was no evidence of
silica related disease. And there was no evidence that
any of the exposures at New Jersey Transit was the
cause of Mr. Fuccilli's idiopathic pulmonary fibrosis.

The cause was idiopathic, unknown. He considered the
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exposures. He knew about what the history was, the
exposures. He was very firm in his opinion. His
exposure at work did not cause his illness.

Dr, Allen Goldstein (phonetic} came in, and
he's a pulmonoclogist but he's also a B reader,
Remember we talked about X rays and reading them and
you can qualify and take the test? He reviewed a CT
scan, the X rays and other records and his opinion was
again, like everybody else, no evidence of asbestosis,
no evidence of silicosis, and no evidence that any
other disease was attributed -— was attributable to a
work related exposure of the railroad.

DI WOLfi%ias the economist, the
rehabilitation econo —- economist that was produced by
the plaintiffs. He came in and - and told you that he

Spok.

viMrsypFuccildld. for.one hour, about.one hour on

the telephone. And that constituted the‘bésis for his
opinions as expressed here as a rehabilitative
economist. That was the sole basis for his opinion,
that the loss of services that Mrs. Fuccilli and

Michael suffered as a result of the fact that the

-

husband and father —— he did not -- he did not
investigate -~ Dr. Wolf did not investigate the extent
of —— by Mrs. Fuccilli. He didn't investigate the

nature and the extent of the services provided by Mr.
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Fuccilli to Mrs. Fuccilli. We do know Mrs. Fuccilli's

Ul v f @
testimony about the time that Roger spent. We know g*OBﬁb
about that, time in terms of —— personal hygiene, but
that's the extent of the evidence. And —- and yet, Dr.

wolf gave us a range —— or how often and how much and

for how long. T

i Steven Price (phonetic). Again, by way of
deposition, he's with New Jersey Transit. He's the
deputy general manager of safety since '95. And his
duties are -— he started in -~ he talked about the
right-to-know being implementea in 1982 giving
information to the workers of the facility, about what
kinds of exposures they might be confronted with,
exposures that have —— potentially have —— we know that
New Jersey Transit —— and it — and that led to -— it
was New Jersey Transit's policy according to Mr. Price
to inform its employees of —— to follow all local,
State and Federal regulations and he talked about the
safety features that New Jersey Transit implemented to
protect its workers, the safety rule of the day, why
safety meetings, the senior management union and
Federal Railroad Administratioﬁ representing ——.all
this. In each and every instance talked about one
thing and one thing alone, safety for employees.

The Federal Railrcoad Administration had inspectors
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inspecting New Jersey Trangit facilities and there were
no violations according to Mr. Price except mechanical
defects. Employees were also instructed to advise
their supervisors if equipment was not in proper
working order. Again, that's another safety feature.
It's common sense. Employvees were instructed to use
correct equipment demanded for a sgpecific situation.
And respirators were available. Mr. Price also
confirmed that Conrail painted New Jersey Transit
locomotives under the commuter operating agreements and
new locomotives were purchased by New Jersey Transit,
which dié@ not need painting. Mr. Fuccilli did not
paint for New Jersey Transit. There was no grinding.
There was no asbestos. The brake shoes had no
asbestos. and Mr. Fuccilli didn't work on count-—down
car inspections, commuter car inspections. 8o no mask
or respirator was needed under those circumstances. It
was performed outside,

And we saw photos of -— of — of equipment

And the

questions T have here and T don't think they'wve been
fully answered but I think you need to ask these for

yourself .

Why wetrethey:there? :What.was it used for?

v oworking At New Jerdey
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wfor:those residential -Tental units. Finally, Mr. Price

said Mr. Fuccilli did not need a respirator for the -
types of duties he was performing at New Jersey

Transit, and stated that the -- of permissible exposure
was not exceeded where —— where Mr. Fuccilli was

working for New Jersey Transit.

Mrs. Fuccilli, again, testified and talked
about the rental properties that Mr. Fuccilli owned.
She testified originally that Fred Malgrow was a very
good friend and she said that,. you know, during the
course of the trial everyone was taiking about Mr.
Malgow because he had so much information with respect
to these various sites and whal Mr. Fuccilli may have
done. But then something happened and there was some
dispute here about Mr. Malgow —-- instead of being

someone who's very good all of a sudden it looked like

'stme i =2iconcocted :some «sort. of sscheme to gét

MroTPuadeilli overtime,

me ‘out with the board:

He was a carpenter, according to the testimony. And

now they raise this issue. Why was this raised? How
does that fit in? Does that intrigue you, vou know,

that Mr. Malgow —— you know, it just didn't fit. And
that's something you have to make a decision about.

You have to decide that, what was said and how it was
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said and why that was brought into this courtroom.

Mrs. Fuccilli, when asked aboul this whole
issue about this -—- this scheme, she wasn't present
during that conversation, alleged conversation took
place. She couldn't —-- she couldn't name the witnesses
besides ~- she didn't know when it took place and she

couldn't remember when her husband had mentioned it in

srelationship to when it happened. I just have the

question why was this raised in this courtroom? It had
never been part of any of the discovery.

Mr. Malgow had a great deal of information
and that's why he was produced. He was someone other
than Mr. Fuccilli who would know what Mr. Fuccilli did
day-in and day-out at these facilities.

I want to thank you for your patience. I
know this was a long periocd of time. You've heard all
of the testimony in this case. I'm going to have to
sit down in a few moments and counsel for the plaintiff
will discuss arguing the plaintiff's case with you. I
just want you to -~ to remember this, that -- common
sense and good judgment and -~ I'll probably want to
stand up afier Mr. Levinson gets his oppertunity to
talk to you. PBut there has to be an end to this
process and -— I will sit down. There are things I'1l1l

want to say to you in response. I weon't have a chance
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to do that.

But I weould just ask you to put together what .
we had in this case as 1 presented it to you and all
the consideration in your deliberations. If you do-
that I think vyou willlcome to the conclusion that New
Jersey Transit was not responsible for the illness of
Roger Fuccilli, I ask you for a verdict for New Jersey
Transit. 1 think that's what's fair in this case. I
ask for justice for New Jersey Transit. I ask for
nothing more. | |

(Conclusion of Mr. Grant's summation)

* * *

MR, LEVINSON: Thank you, Your Honor.

Good afternoon, members of the jury. I'll
make this as brief as possible. And I promise vou I
won't go over all the evidence.

Roger Fuccilli was a railroad man. He loved
the railroad and the guys at the railroad liked him.
And he gave his life for the railrcad. He suffocated
to death over two vears, a minute and a half of which
you saw, a death that could cniy be described as
probably one of the most gruesome ways one could endure
death. He left behind his widow, three grown children
and a profoundly autistic son.

Now, before I go into what we proved, I saw
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as did you through two long summations ably argued, but
I found a profound and glaring disconnected in those
argumenks. At one point counsel repeated over and over
that the disease is idiopathic, meaning it has no known
cause whatsoever and we don't even know what
contributes to it. And that peppered throughout the
arguments were repeated insinuations about what did
cause it that wasn't at the railroad. Cabinet-making,

renovation work, Conrall. They even alluded to the

what purpose? The only purpose could be to convince
you that this disease was caused by an exposure, just
not the exposures to the toxins at their railroad.

You can't have it both ways. It can't be
idiopathic¢ with no known cause and then try to find
another cause that doesn't make you culpable. But
that's exactly what they want. To do that they need
medical testimony. Their medical testimony did not
support their arguments. And vou must judge their
credibility and their client's credibility based upon
the things they promised to prove, the things they said
they proved and the insinuations they made. And we'll
get into more detail in a minute. But keep in youxr
mind —-- keep in the back of your mind this disconnect

that was occurring throughout the case. On one hand

48




11
12
13
4
15
16
17
18
19
20
21
22
23
24

25

Summation — Mr. Levinson *
it's idiopathic. We don't know what it caused -- what
it was caused by, and on the other hand, a desire to -
blame Roger, a desire to blame cabinet-making, a desire
even to blame farming in Italy. But how could those
two co—exist in an honest statement? They can't.

What dicé we prove? The railroad clearly and
unequivocally exposed Roger to aifborne toxins at the
workplace. The caboose project was the first. The
cabooses were built in the 1940s. In the 1%40s the
predominant insulating material was none other than
asbestos. Their own experts agreed with this fact.

And interestingly, CNJ produced no schematic diagram
which presumably would be something in their possession
to tell us beyond the words of a lawyer that it didn't
contain asbestos. That information closely held would
be in their control, not ours. One can conclude that
the absence of that information would lead a reascnable
person to believe that they did contain asbestos. But
let's see what the evidence was at trial on asbestos in
the cabooses, because~Eﬁmﬁnﬁ%ﬂﬁdiﬁq&tGEW¥i§§gggEQEQQQEQﬁf

Qing.to....

{(The video is plaved)
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MR. LEVINSON: Now, that was Joseph Ruffalo,
who was regional director of O3HA, not a professional -
expert witness, a professional health care director for
the United States Government coming here to tell you
about what the standard of knowledge was with respect
to cabooses now.

Then they called br. Craighead, who as you
may realize or remember testified in hundreds of
asbestos cases if not thousands. And here's what their
-— one of their asbestos experts said.

(The video is played)

MR. LEVINSON: The one thing I was walting to
hear from CNJ bhesides Mr. Robbins' eloquent —-— elogquent
speech, was the document that says here's what they're
made of and there's none there;

Anéd as we know from Mr. Grant's presentation,
latency for an asbestos exposure in terms of having
disease can take as much as 20 vears, exactly the time
correlation between CNJ and Roger's illness.

Now, we also established that New Jersey
Transit exposed Roger to some bad toxins. They exposed
him to silica. They exposed him to asbestos. They
exposed him to metal dusts and welding dusts. But I
want you to hear it from our witness. I want you to

hear it from Dr. Edelman. Their pulmonologist, who as
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you recall has issued cover 500 reports on behalf of the
railroads in toxin cases like this, as their witness,
their own pulmonologist. Volume up.

(The video is played)

MR. LEVINSON: I don't think they realized
just how much Dr. Edelman did. But I don't think they
expeclted him to be asked this question hecause Dr.
Edelman has been testifying for the railrcad for years
in asbestos, silica and toxin exposure cases as a
pulmonologist., He has years of history that he knew
about and other litigation reports. And the truth came
out with him on that.

Now, there was an extensive discussion as to
whether Roger had silicosis or asbestosis. He didn't
have either and we all know that. So you're nct geoing
to have the classic signs of either of those two
classic disease formulations. But we do know that
every one of these substances causes pulmonary
fibrosis, which is what Roger had. BAnd let's hear from
their three experts, Dr. Craighead, Dr. Goldstein and
Dr. Edelman as tc whether these substances that Dr.
Edelman just said were at the railroad, at New Jersey
Transit, whether they caused pulmonary fibrosis,
Roger's illness that killed him.

(The video is played)
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MR. LEVINSON: Now we go to Dr. Edelman, who

explains essentially how the process works.
(The video 1s played)

MR. LEVINSON: Now, we've proven the exposure
through their own mouths and we've proven that these
exposures cause pulmonary fibrosis. So what was their
responsibility? To provide a safe place to work for
Roger. And their responsibility first and foremost was
to make sure that the air was safe. For the entire
time Roger worked there back at CKJ in 1974 for that
period the air had to be tested. And then all the way
in New Jersey Transit from 1983 to 2001, which is 18
years. Right? So let's see what of those 18 years of
alr where you would expect testing pericdically, mavbe
bi-monthly, bi-annually? Certainly the air Roger was
supposed to breathe tested on a regular basis. Let's
see what the actual air testing was.

(The video is played)

MR. LEVINSON: Now, that was Dr. Jerinsky,
their industrial health doctor, saying that they never
checked the personal air such as Roger would have been
exposed to in the many jobs you heard that he did.

Let's move on to Mr. Kliest who testified.
He's head of safety, as you may recall.

{(The video is played)
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MR. LEVINSON: Now, finally their own safety
expert had to acknowledge that only four ocut of thé 18 L
years had any testing.

(The video is played)

MR. LEVINSON: So what you have to see here
is that when Mr. Kliest is saying —— and Mr. Kliest is
not~a medical doctor. He's an MBA in charge of safety.
)ﬁe‘s a —— a master's of business administration
determining how much I guess money to allocate to

k\safety. I'm not sure.’"BﬁfMgémggaggg credentials. And
nggaﬁggted there was no air testing for the five years
here, which is E-Port, of course, and he admitted that
there was no testing for the nine years here; that
there were only six tests here and ncone of them covered
Roger. And that's what they say was adequate testing
and that's what they say fulfilled Lheir duty to their
worker, and that's what they say is fair play here.
and T say it's not.

Finally, there's the issue having done no air
testing, which as we know from the OSHA expert you have
the air testing to determine if there's a hazard and
then you give respiratory protection to him, and
there's a whole series of correct steps that had
existed, by the way, since 1570. Remember.when Ruffalo

told you about the formation of OSHA and the very first
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thing they said was respiratory protection. 8o even
though they didn't have any meaningful air testing and .
certainly none at CNJ, did Rogér receive a propér
fitted respiratory? NKow, we know that Mr. McGuire
testified on this issue.

(The video is played)

MR. LEVINSON: Members of the jury, that is
four years of negligence, four years of exposure to
toxic substances and a dinosaur of a building,
remembexr, with cascading dust everywhere, with
locomotives being stored u@, with spray painting
operations and sand blasting operations and welding
operations all taking place in this giant warehouse in
an antiquated building with almost no ventilation, and
this is what they got.

Now, that wouldn't be bad if the state of the
art was to use these at that time. But you heard Joe
Ruffalc say since the 1970s, the early '70s OSHA
mandated real respiratory protection, not paper masks.
And these masks are not respiratory protection and no
one says they are and no one can.

Now, Dr. Murphy gives you the explanation
from a pulmonolgy point of view. So let's hear his

explanation of what a paper mask does.

{The video is played)
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MR. LEVINSON: Now, they talked about Roger

saying he got a respirator..

He.time New Jersey Transit took over no
proof he got a respirator at all.

He was not even given the safety rules.
Well, listen, talk about the proof that he didn't get a
respiratory, in evidence is his employee file, which
has every safety meeting he ever signed for. Remember
he got a receipt for a raincoat? He got a receipt for
every safety meeting. He never got a receipt. IE
they're going to give you a receipt for a raincoat
don't you think they're going to give you a receipt for
an expensive respirator? He couldn't find it.

aAnd according tc this, he only got the safety

Vﬁﬁstructions in 1996, 13 years after he started
?working.
? (The video is played)

MR. LEVINSON: This is the company that was
just described by ccounsel for the company as being
assiduous about safety.

I would like to go through their own safety
rules in a piece of evidence called TRO5. TRO5 ——
there we go. Employees must be trained and get an

approved respiratory, according to New Jersey Transit,
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with mechanically generated dust which we know was
there from the wheel churning operations, from the belt
sanding operations, metal fumes from welding, paint or
solvent, and we'll talk about the painting operations.
There was painting done there when they changed from
the DOT to New Jersey Transit. According to Mr. Malgow
himself, acetylene cutting, exposure tc metal fumes
again, grinding with power tools, all of this was done
at E-Port. And he never got a respirator.

Go to the next page. The list goes on. You
have to get a respirator when there's operating dust,
grit or fumes producing from a power tool or if you're
operating sand, grit or shop b;asting, 2ll of this was
done at E-port, all of it. There was no air testing
for it and there was no respirator, and they had not
proven a thing to the contrary. You know that. That's
not my standard. That's not Joe Ruffalo's standard.
That's a respiratory protection policy of the railroad.

Now, who did we prove these facts with other
than their own witnesses who you just saw? Was proved
them with Joe Ruffale, a regicnal director of OSHA
himself. We proved it with Dr. Iris Utison, a
professor of occupational and health at University of
Medicine and Dentistry of New Jersey, U.M.D.N.J. She's

not a professional witness. You heard her say, for
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instance, whatever money she gets testifving, where
does it go? The check gets made out to the medical -
school, not to her. She's not in the business on one
side or the other. What she did is over time
accumulated more information and more information in
order to establish what the contributing causes of this
illness was.

Kow, I believe I heaid the opening salvo of
the defense stating that the death certificate says
idiopathic. Well, wouldn't you like to see the doctor
who signed that? I don't know, maybe he's a
pediatrician for all I know. But he wasn't here to
cross—examine. Most death certificates just say heart
attack. But you can't say the person had cancer and
didn't die from the cancer which caused the heart
attack. We all die of heart failure, But Lo wave the
death certificate in the air, which is not in evidence,
and it's not in evidence for a goocd reason, because for
that to be in evidence you have to have the testimony
of that doctor.

Now, we called Dr. Utison, who as you can see
was honest, sincere and genuine. If she were a
professional witness out of central casting like Dr.
Craighead she would have been a lot tougher and more

prepared and more of a professional witness. We didn't
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pick her. She treated Roger. She cared about him just
as a doctor should care about.. They want to blame Dr.
Utison for saying I cared about Roger. Maybe that's
the ethos the railroad works at. Maybe that's their
moral vision of right and wrong. If you care about
someone you're prejudiced, you can't give an honest
feeling. But the way we work in this world and the way
we want to work sometimes are two different things.
But they should be one. We live in a community.
That's why vou're here as a jury. We see each other at
the mall, We see each other on the streets. To be
kind to someone doesn't mean that you're biased or
lyving. It just means you're a member of the community
and you're doing a decent thing. Does it mean she lied
on the stand? Absolutely not. And it's preposterous
and offensive -- offensive tc think that that's what
that means.

Now, Dr. Murphy, head of the lung division at
Deborah Heart and Lung, and T believe I heard a
critique that he was not a Board-certified
pulmonologist. I also think we all know Deborah Heart
and Lung is the premier heart and lung institute in New
Jersey and one of the premier heart and lung institutes
in America. And he's the head of the lung division.

Why is he here? We didn't pick him. He treated Roger.
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He cared about Roger. He tried to make his pain less.
He tried to find a way to cure him and he couldn't.

Both of these doctors testified under ocath
not as professicnal witnesses but as just caring
members of the community with impeccable credentials
ﬁhat these substances at these railroads contributed
not one —— not one seminal original cause but all
contributed to create this condition called pulmcnary
fibrosis, which was no coincidence.

You heard from Dr. Berg, Roger Berg. They

even said he has impeccable credentials. Why? Because

"he was the only radiologist in the case. Do you

remember Dr. Goldstein and Dr. Edelman were talking
about X rays? Neither of them are radiologists.
Medicine is subspecialized for a reason. Radiologists
are the people who read X rays. And Dr. Berg testified
under obvious circumstances that the bilateral pleural
thickening in the January 8, 2001 film, the film that
Dr. Golédstein didn't bother to-look at or wasn't sent,
bilateral pleural thickening is a classic sign of
asbestos disease and it is not consistent with
idiopathic pulmonary fibrosis. You recall that? They
brought no one to rebut it except Dr. Goldstein and Dr.
BEdelman, neither of whom were radiologists,

Now, Dr. Factor is a Board-certified
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pathologist. He simply said what he said, I found
silica in here. Take a look.  And we all can take a -
look and see silica. And Dr. Craighead made a mistake.
Remember that? He said there is none. We'll go into
that in a minute. No one disputes that that's silica

. e R
or asilicate. ;

So the objective proof of injury, we know
that radiologist B reader, there was conly one, Roger
Berg is the best gualified. And who says so? Dr.
Craig —— Dr. Craighead.

(The video is played)

MR. LEVINSON: With a little dodging even he
—— and a little encouragement would answer the question
that he's not a radiologist.

Now, interestingly, Dr. Berg, as I said,
looked at the January 8, 20017 f£ilm, the only c¢ritical
film in this case with asbestos.

Please let's cut to that.

(The'video is played)

MR. LEVINSON: Now, we know that Dr.
Goldstein didn't look at that film and Dr. Edelman
didn't lcok at that film. In fact, no one from Lhe
defense even got that film or gave it to their experts,
Why not? Bilateral pleural thickening is an asbestos

injury. It is inconsistent with this idiopathic
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pulmonary fibrosis. It gives a clue to the cause of
the initiation of the inflammation that killed Roger.

Let's go to the pathology, the second piece
of objective evidence. We've already pointed to the
fact that Dr. Factor found %E%Egéte on it. Let's see
what Dr. Craighead, Edelman ﬁnd Goldstein did when they
found out that they were all wrong, that there was no
silica. |

(The video is played)

MR. LEVINSON: This is very important. Dr.
Craighead supports their opinion it's idiopathic 'cause
he didn't look at it under a polarizing microscope and
all he saw was this, which is all vou see until you
turn the polarizer on,

Now let's go to see what happened when Dr.
Edelman is ——

(The video is plavyed}

MR. LEVINSON: And Goldstein likewise
premised his report on the absence of silica in these
siides, and then all of them were caught unawares when
it came out. And there's no arguing about it. 1It's
simply a fact.

Now, as for asbestos bodies in pathology,
you'll recall the testimony was that they don't always

show up, 10 to 20 percent don't show up at all. And
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the only way to actually see asbestos is by an electron
microscope, and the defense didn't do it. I don't know -
why they didn't. But we didn't do it because Mr.
Tuccilli's family didn't pay for electronic microscopy
before this was done.

Now, those are our witnesses and their
witnesses on these subjects. Who did they bring? And
this is really important because Mr. Robbins on behalf
of CNJ said we brought the best, top experts in the
country. And Mr. Grant impugned the integrity of Drs.
Utison and Murphy, two treating doctors who got caught
in the fray of litigation 'cause they happened to treat
this man. Let's see who they brought and what their
motivation is to testify.

First we'll find out that all three
defendants are experts for hire in a real way. Lelt's
see Dr. Craighead.

{The video is plaved)

MR. LEVINSON: How dare they impugn the
integrity of Drs. Utison and Murphy when Dr. Craighead
makes six million dollars over his career as a
professional expert witness. You sure don't want to
make your clients unhappy. But that would be okay if
Dr. Craighead testified fair and square for ﬁlaintiffs

and defendants and called it like it was. Right? But




Lo )N S 1 B Y I ¢

L « Y

10
11
12
13
14
15
16
17
18
19
20
27
22
23
24

25

Summation — Mr., Levinson

that's now how it works and you'll see.
But let's move on to Dr. Goldstein —— Dr.
Edelman.
(The video is played)
MR. LEVINSON: Let's check Dr. Goldstein now.
(The video is plaved)

ME. LEVINSON: That's Dr. Goldstein, for what
he was worth.

And let's go to one more cut where we can
make clear that Dr. Craighead is a witness for the
defense only 'cause I didn't think that came in in the
last one.

{(The video is played)

MR. LEVINSON: Now, here's — here's the ——
there's the cast of characters. They've never
testified for a worker. They've never testified
anything ever caused any disease. They've made —— Dr.
Craighead makes an extraordinary amount of money
virtually on retainer to the asbestos companies, silica
companies and the —— and they say -- and they have the
chutzpah to say that these are the top in the country.
Well, I don't believe so and I don't think you do
either.

Where are the academic doctors that they

should have called? Where are the other treating
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doctcrs who they feferred to in their opening
statements? Remember that? They talked about other -
treating doctors? They could have called them,
There's no special right I have to call a treating
doctor but they didn't. They called professional
experts. And professional experts give you what you
want to keep the train coming, 500 cases of Edelman,
4,000 depositions of Craighead, 4,000 depositions all
for the manufacturers, for the mining companies, the
asbestos and silica companies. And always against the
worker. They didn't bring a radiologist. They didn't
briﬁg'a safety engineer for CNJ or an occupational
health expert at all.

Now, Dr. Jerinsky was a nice man, but you
know that he had six air samples over four years, and
he told you that that was good enough. He was doing
his job as an expert witness. But he admitted his
opinion is only as good as his foundation and that
wasn't good.

S0 the next thing they call are fact
witnesses to try to bolster. Now, who would you expect
the railroad to call with the most knowledge?
Co-workers. Right? People who worked side-by-side
with Roger to tell you what it was really like in the

trenches? What he was really exposed to? They called
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the managers. They called Mr., Sassi.
(The videc is played) -

MR. LEVINSON: Okay. He's like the used car
salesman who wants you to pay less for a car. He's
like the banker who wants to charge you less interest
rate. Would you believe it when you go to a banker and
he goes my Jjob is really to charge you as low an
interest rate as possible or a house sellerx who would
say I want you to pay as little for my home as
possible? My God, he's the director of claims. His
job is to keep claim payments down. That's his only
job.

wWho else did they call to call vyou about the
railroad? Mr. Malgow. In the end of the day, Mr,
Malgow 1is a company man.

{The video is played}

MR. LEVINSON: Interesting that Mr. Malgow
before he testified was promoted because you heard the
testimony I read in of Mr. Malgow before his promotion,
and then you heard the testimony he gave here and a lot
of it was fresh, new stuff.

Finally, they called Mr. Kliest, the master
of business administration, a number cruncher, a bean
counter who's in charge not of counting beans but in

charge of worker safely.
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" {(The video is played)

MR. LEVINSON: ©No fact witnesses who really
knew and the fact witness they‘wanted telling s&mething
that they didn't want to hear, they created a different
defense. And their defense was in their opening
statements. It was three parts. Their first defense
was smoking. Roger was a smoker.,

(The video is played)

MR. LEVINSON: Mr. Grant made that
representation to you in his opening statement. And
then gradually as this case proceeded the evidence
unfolded. What happened to that representation? He
just wanted to poiscn the water 'cause we all hate
smoking. But the truth came out when their ownADr.
Goldstein was forced to confront the guestion.

{The video is played)

MR. LEVINSON: All right. Remember all the
talk about GERD and his acid reflux? We asked you
questions on your questionnaire whether you suffer from
it? That was a red herring, members of the jury. Not
one of their doctors said that, Just lawyer talking.
They talked about smoking to poison you against Roger,
but not cone of their doctors said smoking had anything
to do with his illness, not one. That's their burden

of precof. And you can bet a doctor like Goldstéin and
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a doctor like Edelman and a doctor like Craighead, who
are virtually professional witnesses full-time for the
railroad, would tell you that if they had any basis at
all. They're not the type who are shy. But they
didn't.

Finally, I want to move on to the asbestos
brake shoes very quickly and then we'll move on to
damages.

They promised to tell us and they continued
to tell us there was no asbestos in the brake shoes.

{The video is plaved)

MR. LEVINSON: Remember that? You just heard
it recently. Well, let's hear what their own Dr.
Edelman said about brake shoes with his knowledge of
having written 500 reports for the railroad against
workers.

(The video is played)

MR. LEVINSON: You know, I saw a little
slight of hand going on. I'm sure it was not
intentional. But the argument was that asbestos hadn't
been used since the '60s. Remember? That was the
first argument. And then I heard an argument asbestos
was used in Lhe brakes when Conrail was there.
Remember hearing that during the last summation before

mine? I'm not sure why that was said but it's
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certainly not consistent with the '60s 'cause Conrail
Qas only in operation for what, six years in the '80s,
the late '70s and early '80s. ~But what we really do
know is we know from their own Dr. Edelman that it was
in use by New Jersey Transit at this time. |

Noew, the result of all of this was that Roger
didn't die from a coincidental exposure to many of
these things which are known to cause pulmonary
fibrosis and just happened to get it for an unknown
reason.

Mr. Grant asked you to use your common sense.
I do, too. When these exposures, which have all been
demonstrated and proven.quite amply in the absence of
respiratory protection from Mr. Malgow's own mouth that
there was not at E-Port, from Mr. McGuire's own mouth
that there was none at any of the places, and that
these places were open facilities where there was ——
especially E~Port where there was nothing to vent it
out except a couple of attic fans, that you would
expect exposure and you would expect these to
contribute. 1It's common sense. Don't leave it at the
back door. And I'm sure you won't.

Under the law that we are obligated to follow
here is a law called FELA, the Federal Employee

Liability Act, a special law to protect railroad
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workers and govern —— and certain type of government
workers, a very high risk business. And that law
provides that if there is any negligence -- any
negligence which has the slightest contribution to the
injury or theft, the worker prevails. That's a special
law and the Judge will charge that to you. And that's
because the people who go to work for the railroad do
lose their lives, lose their limbs. They give it up
for the railroad. And in exchange for that the law is
much easier to prove and the railroad is legally
responsible.

Now, two yvears before Roger died he was
diagnosed with pulmonary fibrosis. And it came on when
he was short of breath. He was starting to get rales
when he breathed. You could hear crackling. I think
someone says it's like hair breath. I'm not —~ I can't
find any to demonstrate. The —— it just progressively
got worse. They tried steroids. I think we all know
from common sense what steroids can do. Certainly in a
baseball situation they can make you a great hitter but
they can also be pretty miserable. And that didn't
work.

They opened up his chest and did surgical
biopsies only to find out that what they found wasn't

true. Then Roger went on oxygen probably about 18
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months before he died, and that tank never left his
side until the day he died.

Then he went on the lung fransplant list in
September of 2001, and that was waiting for a -— a lung
that would never come. And you heard Roger testify
that he knew if it did come it would only give him a
couple more years maybe. So being on a lung transplant
list is not like another transplant where you actually
have hope. This was a hopeless two years. This was a
time of hopelessness. . He was a fighter. He cared
about his family. He'd do anything for them. He was
fighting I'm sure for them and not for himself, which
is like he did evervthing else in his life. But he
knew he was doomed that whole time.

In February of 2002 through July of 2002 when
that video was taken you saw a grim and violent image
of an impossibly painful existence. And I'm not going
to show vou the whole thing. I just want tc take ten
seconds of it, ten seconds —-— ten seconds out of ten
months.

(The video is played)

MR. LEVINSON: From July — and I heard a
shocking thing, that maybe it felt better sometimes, I
don't know if you recall that. We don't know if he got

better. I don't think Roger was getting any better,
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His family testified he didn't. There's no medical
record that supports the defense summation. That's
wishful thinking maybe of someone who's compassionate
but it's wishful thinking because that's not how it
went. It was like that frcm February through July, and
then you heard the family testify from July to December
it only got worse. And it's inconceivable how that can
get worse and to still stay alive, but apparently it
did.

There's a way to help explain damages to you.
We notified our adversaries and the Court to explain
how damages are sustained over time. And if you'll
bear with me, I'll leave this over here.

For that ten months from February ~- only
from February to December, 2002, that's 300 days, he
was like that and worse. And we agree on that. This
is assuming only 20 hours a day, assuming he managed to
get four hours of sleep, which seems like an impossibly
wishful thing to think of given that condition he slept
~— he slept at all for any actual sleep. But assuming
he managed to sleep for four hours a day, that's 6,000
hours times 60 minutes an hour is 360,000 minutes.

Now, the question is to evaluate suffering
over time because what you have to do is measure what

the value of that is. 1It's incomprehensible. You have
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to have some objective way to actually without — to be
obijective and to be fair, tc be honest you have to
determine what's the value of these minutes. I can't
tell you what the numbers bhut I can tell you how many
breathes. We &ll know we take about 20 breaths a
minute if we're a normal person. Normal respiration
rate is about 20 breaths a minute. That's 7.1 million
breathes, agonal (phonetic)} breaths assuming he was
breathing normaily.

Do you remember what Dr. Murphy testified
about breathing and how as your lungs harden up inside
you breathe faster and faster and faster and faster but
you can't get more oxygen but you have to do that? He
said it's like running a race you'll never win.

How fast was Roger breathing in that
videotape? I was looking at it earlier and I know it's
more than 20 'cause I was counting against my watch.

It struck me by my observation as double normal
respiration to no effect. But if it was double this
res —— respiration rate then you'd be at 14 million
agonal breaths. And that's just the pericd of time
from February to December, 2002. Now, he suffered and
vou saw that.

Now, pain wasn't his only suffering. His

suffering was known that he never get better for 18
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months. You know, it's one thing to break yourlleg and
it may hurt like hell. But you know the deoctor's going
to take care of it. You're going to get through it.
This was something from fairly early on and it was a
death sentence and it was only going to get worse. He
knew he was going to die. He knew Kathy would have to
fend for herself and he knew that Michael would have to
fend for himself and that Kathy would have to take care
of him.

Now, Kathy, she's sitting right here. If she
didn't realize already, by the time Roger was getting
really sick she was knowing what a really good husband
he was 'cause she was taking care of him at that point.
And all the things he did for her are now reversed. He
was a caring and loving man who sacrificed everything
for everybody, according to all the testimony, before
himself. For all of his children, for his friends ——
do you remember when they brought up the marble
business? He had lent him money to —— a friend money
to start a marble business. He wasn't in one. But
there’'s another proof using Roger’'s capacity as a nice
guy and a guy who gave unto others and a member of his
community and a decent friend. They tried to use that
against him until they found out that was another

untrue statement that they were making in defense of
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the railroad. You heard Dr. Wolf testify about the
value of services. This is just part of Roger's pain
and suffering, just part of Roger's pain and suffering.

Now, I remember Mr. Grant talking about
charity. Well, charity is something we do because we
want teo because we care, The Fuccilli do not come to
you for charity. They're not someone on the sidewalk
holding out a cup saying feel sorry for me. They're
coming to you under the law of the Federal Employee
Liability Act and ask that you enforce it against these
defendants, enforce it fair and square. We don't want
charity. Kathy is entitled to damages for two things,
for the present value of his lost wages. Remember
that? It was kind of beyond me, part of it. But you
remember the number that Dr. Wolf gave on
cross—examination? Do you all remember that, what the
present value was, what Mr. Robbins was asking? 1t was
$500,000.

MER. ROBBINS: Objecticon.

(Side bar}

MR. ROBBINS: I didn't ask for that gquestion.
He blurted out thalt questicon. I didn't even ask him
the different things. He didn't say it on -— on this,
I didn't want any of those things out and that wasn't

part of the evidence -—-
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THE COURT: But did fou then ask that the
jury be instructed and therefore object? You did not

MR, ROBBINS: I did. I -— as a matter of
fact, Judge, I was on there and I said, please, would
you direct this defendant not to be saying these things
with regard to it. And then I said it several times
with regard to it right then and there.

THE COURT: Right. But you did not cbject to
have the testimony stricken. It was an instruction to
the jury, which is the way that you would have gotten
out of it. | |

MR. ROBBINS: Judge, I did do that., I did
that in front of you and I asked that you direct the
defendant to only answer my guestions, not to answer
his questions and —

THE COQURT: That's different.

MR. GRANT: Your Honor —-— Your Honor, if I
may, just for a moment, I didn't want to interrupt
counsel's closing, but one thing that counsel indicated
was that he had counted, meaning Mr. Levinson, he
counted the number of breaths Mr. Fuccilli was taking
each —— each minute, and there‘was no evidence ﬁith
respect to that from any -— from any witnesses, Your

Honoxr. And I think that's common by counsel, his own
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personal reccollection, his own understanding and it
constitutes testimony. I think that should be
stricken.

THE COURT: I —— I think that you could
correct that by saying —-

MR. LEVINSON: 1I'll correct that.

THE COURT: -— that vou — you could count.

MR. LEVINSON: I will.

{Conclusion of side bar)

MR. LEVINSON: Let me go back to one point I
made earlier. I counted when I was watching Roger
double respiration. You may count it triple. You may
count less. You shouid judge about this and everything
else in the case. That's important.

But when we talk about Kathy's entire life ——
and this is not charity, this is a legal entitlement
—— the present value of this lost wage is minus all
benefits, minus all taxes and reduce the present value,
that was the number that Mr. Robbing elicited with
regard toa —— and she’s also entitled to the value of
services, all of the things that a good spouse does for
another spouse. And sometimes you don't realize it
until your spouse goes cn vacation or your girl
friend's on vacation or your boyfriend's on vacation,

and you suddenly realize, oh, my God, my life is going
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to hell in a hand basket. I don't —— where's tﬁe
laundry? Where's everything if you're a guy? 1If
you're a woman there are cother things you think about.
But I've come to these realizations and I'm sure all of
you have, too, as members ¢f the community and people
who have grown up. Thess are what I meant by services
and all of theose things that she would have had to
purchase in the marketplace to replace a good husband.
Dr. Wolf gave vou a range of values for those serviceé
to Kathy. Do the best —-- do the best you can in
recalling the testimony to do justice to Kathy because

these are the limits of the law. The “Law HE& E8Ftatn”

otopart of it. Roger's emctional anguish

and pain and suffering is but Kathy, the children,
that's not part of it. 8o Kathy is entitled to these
lost wages and the value of services for 28 years or
just under 28 years he would have provided those
gervices.

atidife wagilike:,

;30 vyears ago. It was 1975. In 1975 no one had a PC.
iWe were about to enter a recession with
ihyper—inflation. We had really just landed on the
%oon. We were iust getting over Vietnam. We hadn't

Bgen to Panama. We hadn't been to Irag. We hadn't
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been to Afghanistan. The World:.Trade Towers were a
brand #itw: wonder. The world was different and the
world will be different 28 years from now. It's as
different as you could comprehend it was from 1975 to
now. If we could ever have envisioned the dramatic
changes that occurred, that —-- those changes and more
will occur between 19 —— between 2005 and 28 vears fro%
now. God help us and I pray that they're all good =
changes or most of them. But this is the time frame
you have to compensate Kathy and that's a long time

¢ause that was -the time:Roger should have “lived.

And finally we come to Michael. If Michael
could only write his name as well as I can write.
Michael lives in a world of video Disneyland and
seizures. He's autistic. Roger and Michael had a
special relationship. Before I go into it — and I'm

only going to be a few more minutes. I apologize. But

nse dmply.that Michael should not
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Do you have to be a lawyer in a fancy suit

*t? Because

with 2 Ph.D. or a doctor to ¢

Hﬁromﬂp;: G ;dstein and Dr.

the opinions I heard Wl

Craighead and Dr. Edelman were not moreﬁ;@gnmbqught and

Kathy in the Caribbean, when they saved up the money

they took the whole family te Disneyland over and over
and over again because he's autistic and he wanted the

same thing.

He understood Michael like no one else did.

Kathy told us that. So what is the value for the next
28 years that Michael won't have Roger for all those
things he did, for as counsel said, two hours a day
plus much more on the weekend. And assume that's just
ten hours on the weekend by the day. That's their own
numbers. So that's 20 hours a week Roger spent
providing that special nurture, guidance and care for

Michael. And Michael responded to it.

1

And D mbers . 0C¢ an hour -- and

he gave you a range. Remember that? He said it's
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toward the high end of the 275 an hour, the value of
these services, not because he has an eighth grade
education. You misunderstand or the defense
misunderstood. He's up to the high range of these
numbers because he understood his son 'cause he could

get through to him. He could reach him. He could calm

his seizures. He could make him happy.

number is g It may be even more than 20
hours a week. I was using the defense's numbers. But
having done that, you have to reduce this to present
value. Reducing to present value right now is an equal
offset between inflation and present value discount
because right now you get about as much as -— or money

as you —— do you understand what I'm saying? So one of

you will lead the rest of the jury to help understand

that that which I'm not — this is for Michael alone.

rirai e ti—

This is for Kathy for 28 years for the loss of his

S et A s

services and hlS ages that he gave to his family. And
this is the time of his suffering,; Jiist for ten months
of it, not even 18. i

Let me go through the jury verdict form very

quickly and I'11 be done. There we go. That's fine.
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Can you read that? Make it a little bigger. Gol that
now? QOkav.

Did we prove by a preponderance of the
evidence that New Jersey Transit was negligent? Yes.
There was no -- if — if only -—- if only in E-Port, no
air testing, no respiratory protection and clear
exposure to toxins. Did we prove by a preponderance of
the evidence that New Jersey Transit's negligence
caused or contributed to in whole or in part? Now, let
ﬁe explain that. 1In whole or in part, meaning even the
slightest cause, was it a cause? Unquestionably ves.
It was notc a coincidence, it could not have been a
coincidence.

Was he exposed to asbestos working at Central
New Jersey? Now, I think he probably was and I'm
surprised by the absence of evidence from CNJ. The
answer is probably ves.

Was he expoéed to wood dust at Central New
Jersey? Of course he was. He was working as a
carpenter. Did we prove that Central New Jersey was
hegligent? In this case there's no evidence that he
was given any respiratory protection from CNJ. _There’s
no air testing by CNJ. There's no demcnstration that
he was even given a paper mask let alone a respirator.

S0 the answer is yes. And did it contribute to his
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injuries? Certainly it — if it was asbestos, yes,
because of the latency period.

Now, the defendant's burden of proof goes to
Conrail. They had to prove Ceonrail was negligent. I
don't think they proved a thing. We actually proved
that Conrail was negligent 'cause they were in this
chain., So was it -~ did they prove it? No. Was it
probable that Conrail was negligent? I would say ves.

Now -- now you have to ask if defendants --
if it was proven that Conrail, just like everyone else
was negligent, was it a cause of Roger's problems?

Now, on that I'm unsure because the only respirator he
ever got from any railroad appeared to be Conrail, not
New Jersey Transit, not CNJ. I leave that to your
judgment. I don't Lhink so.

Now, was Roger Fuccilli contributorily
negligent? This is a fascinating question because they
plamed him for everything under the sun but they didn't
prove a darn thing. Contributory negligence of Roger
would be smoking if it caused this problem. And what
was the answer to that from their own doctor? No. So
that's out.

Untreated GERD, I guess. If he didn't go to
a doctor — you had reflux and you didan't bother to see

a doctor for it, that might be contributory negligence.
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But there are experts say GERD plaved no role.

Cabinet-making their own expert said played
no rele. And then remember the farming in Italy
argument that kind of dropped by the wayside? They
didn't prove a thing with that.

So I don't think they proved that Roger did a
darn thing wrong, nothing. The only ¢omment was a
preposterous statement that Roger should have asked for
more respiratory protection. At New Jersey Transit
their own TROS5 says their supervisors are responsible
for giving it teo you, making sure you were fitted. He
didn't do anything wrong. He ﬁas obligated to follow
his superior's instructions. TIf they say take a
respirator he was supposed to take it. If they say use
it he was supposed to use it. Rignht? There's no
evidence that they even gave it to him. 8o the absence
of that evidence Roger Fuccilli was not negligence.

And of course, nothing he did contributed.

Now vou have tc allocate the relative
percentages of responsibility. It is our feeling that
New Jersey Transit is over 80 percent responsible. It
is our feeling that Central New Jersey is 10 to 20
percent responsible. And that}s it,

Now, that's the form you'll fill out at the

end of the case. We can't ask you to award a specific
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amount of money. We want you to be honest, fair and
decent as members of the community to another member of
your community, to this family, this decent family and
a decent man. Tell them that their neighbors
understand what happened here. Tell them that their
neighbors don't like company experts for hire. Tell
them that you all believe in integrity and fair play.
And when you're at the mall ten years from ncw, 20
yearsg from now, one year from now or on the street in
Metuchen or in New Brunswick or wherever you are, and
if you see Kathy and Michael walking down the street
you'll feel proud as a member of the community that you
did the right thing that day. And that day is today.
Thank you.

(Conclusgion of reguested summations)

* x *
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