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IN THE CIRCUIT COURT OF THE FOURTH JUDICIAL CIRCUIT 

DUVAL COUNTY, FLORIDA 

CIVIL DIVISION 

 

 

IN RE:  ENGLE PROGENY CASES 

TOBACCO LITIGATION 

        CASE NO.  2008-CA-15000 

        DIVISION:  TOBACCO 

 

 

Pertains to: Elaine Jordan 

Case No.: 2013-CA-8903-XXXX-MA 
______________________________________________________________________________ 

JOINT PRETRIAL STIPULATION 

 

 Pursuant to this Court’s Second Amended Scheduling Order, Plaintiff Elaine Jordan and 

Defendant Philip Morris USA Inc. (“Philip Morris USA”) respectfully submit the following Joint 

Pretrial Stipulation.
1
  

A. NATURE OF THE ACTION 

The parties were unable to agree on a description of the nature of the action.  They offer 

competing descriptions of the nature of the action for the Court’s consideration. 

1. Plaintiff’s Proposed Description of the Nature of the Action 

This is a personal injury action brought by the Plaintiff Elaine Jordan against Defendant 

Philip Morris USA, Inc.  Plaintiff Jordan brings the action as a member of the class set out in 

Engle v. Liggett Group, Inc., 945 So.2d 1246 (Fla. 2006) (“Engle”).  She asserts claims for 

negligence, strict liability, fraudulent concealment, and conspiracy.  Plaintiff contends that the 

Engle jury’s findings on general causation, addiction, and defendants’ misconduct (“the Engle 

                                                 
1
   At the time of filing the Joint Pretrial Stipulation, the fact and issues reflected herein 

accurately reflect the parties’ positions.  However, the Joint Pretrial Stipulation is due before the 
Court has heard argument on and made rulings regarding pretrial motions.  Accordingly, 
depending on the rulings made by the Court on certain motions, it may be necessary for the 
parties to submit an amended Joint Pretrial Stipulation taking those rulings into consideration. 
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Phase I Findings”) are entitled to res judicata effect in this action because she is a member of the 

Engle class.  Plaintiff further claims that the wrongful conduct set out in the Engle Phase I 

Findings and smoking cigarettes, including those that Defendant Philip Morris USA 

manufactured, were a legal cause of her injuries.  She seeks to recover all damages allowed 

under Florida law for her injuries, as well as punitive damages.  Philip Morris denies Plaintiff’s 

allegations and denies that Plaintiff is entitled to recover damages. 

Plaintiff Elaine Jordan requests that the Court instruct the jury during voir dire and prior 

to opening statements about the Engle class action, the Phase I Findings, and that the Findings 

are res judicata in this action, in accordance with the standard instructions previously ordered by 

the Court to be applicable to all Engle progeny cases, as may be revised. 

2. Philip Morris USA’s Proposed Description of the Nature of the Action 

            This is a personal injury action filed by the Plaintiff, Elaine Jordan.  The Defendant in 

this case is Philip Morris USA Inc.  Plaintiff claims that she was addicted to cigarettes containing 

nicotine and that such addiction was a legal cause of her injuries.  Plaintiff is alleging claims for 

strict liability, negligence, breach of express warranty, breach of implied warranty, fraud by 

concealment, and conspiracy to commit fraud by concealment.  Plaintiff claims that Philip 

Morris USA engaged in wrongful conduct that was a legal cause of her injuries.  Plaintiff seeks 

to recover all damages available under Florida law.  Plaintiff further seeks to recover punitive 

damages.   

PM USA disputes all of Plaintiff’s claims and contends that Plaintiff is not entitled to 

recover damages.  PM USA contends that Plaintiff is not a member of the Engle class, and she 

cannot meet her burden of proving that Ms. Jordan’s injuries were legally caused by an addiction 

to cigarettes containing nicotine.  Philip Morris USA further contends that Plaintiff chose to 
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begin smoking, and subsequently chose to continue smoking, long after she was aware of, or 

should have been aware of, the health risks associated with smoking. 

B.        FACTS WHICH ARE ADMITTED 

The following facts are admitted and will not require proof at trial:  

1.       Venue is proper in Jacksonville, Duval County, Florida. 

            2.         Elaine Jordan was and is a resident of the State of Florida for purposes of Engle 

class membership. 

            3.         Elaine Jordan smoked Marlboro cigarettes that were manufactured and sold by 

Philip Morris USA Inc. 

4.       Marlboro cigarettes are the only cigarettes manufactured by Philip Morris USA 

Inc. that Elaine Jordan smoked.   

C. FACTUAL ISSUES WHICH REMAIN TO BE LITIGATED 

 The parties do not agree on the remaining factual issues.  Each party disagrees with the 

factual contentions of the other.  Accordingly, a summary of the factual contentions and facts 

remaining to be resolved at trial of each party is set forth below.  The parties agree that the below 

factual contentions are not made for the purpose of being read to the jury.    

 1. Plaintiff’s Factual Contentions: 

In this personal injury action, Plaintiff asserts claims for negligence, strict liability for 

product defect, fraudulent concealment, and civil conspiracy, fraud by concealment.  She seeks 

damages for her smoking-induced injuries of chronic obstructive pulmonary disease (“COPD”), 

the consequences of that diseases including two lung and one kidney transplantations, and 

punitive damages.  Plaintiff contends that she is a member of the Engle class because she was 

addicted to cigarettes containing nicotine and that smoking because of such addiction was a legal 
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cause of her smoking-induced injuries.  Because she is a member of the Engle class, the Engle 

Phase I Findings are entitled to res judicata effect in this action such that they are binding on the 

Court, the parties, and the jury.  Pursuant to the Florida Supreme Court decision in Philip Morris 

v. Douglas, 110 So.3d 419 (Fla. 2013) cert. denied 2013 U.S. Lexis 7144 (U.S. Oct. 7, 2013), 

Plaintiff does not need to reprove the elements of her claims but may rely on the Phase I 

Findings, and Philip Morris is “precluded from arguing” the conduct elements of the claims in 

this action because all of the conduct elements were decided in the prior Engle Phase I trial and 

are res judicata in this case. 

Plaintiff further contends that the wrongful conduct set out in the Engle Phase I Findings 

and smoking cigarettes, including those that Philip Morris USA manufactured, were a legal 

cause of her injuries.  She also contends that Philip Morris, as a co-conspirator with other Engle 

defendants, is liable to her for the misconduct of those defendants and any injury caused in part 

by their actions in furtherance of the conspiracy.  Plaintiff asserts that the Engle Phase I Findings 

establish all of the elements of her claims except specific causation, the amount of damages, any 

comparative fault, and entitlement to and amount of punitive damages. 

In regard to specific causation, Plaintiff contends that smoking cigarettes was a cause of 

her COPD.  The determination of class membership will establish all of the elements of her 

claims for negligence and product defect, other than the amount of damages.  The only 

remaining issue for the intentional tort claims for civil conspiracy and fraudulent concealment is 

the reliance element of specific causation.  Plaintiff contends that she relied on Philip Morris and 

the other Engle defendants’ fraudulent concealment of material information in continuing to 

smoke cigarettes. 
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In regard to comparative fault, Plaintiff contends that Philip Morris has the burden of 

proof because it is an affirmative defense and that the defense does not apply to the intentional 

tort claims of civil conspiracy and fraudulent concealment.  If the jury determines, however, that 

Elaine Jordan had some measure of fault in not quitting smoking earlier, she contends that her 

fault was less than 100% of the applicable fault and that Philip Morris is responsible for a greater 

percentage of fault such that a jury should apportion fault and damages.  However, if the jury 

finds the defendant is liable for an intentional tort the verdict should not be reduced by any 

comparative fault found.  See R.J. Reynolds Tobacco Co. v. Sury, 118 So.3d 849 (Fla. 1
st
 DCA 

2013) rev. denied 134 So.3d 449 (Fla. 2014) cert. denied ___ U.S. ___, 134 S.Ct. 2727 (2014).   

The individual facts to be litigated on these issues are too extensive to be individually 

stated but they fall into the following general categories: 

(1) Whether Elaine Jordan was addicted to cigarettes containing nicotine; 

(2) Whether smoking cigarettes was the cause of Ms. Jordan’s COPD; 

(3) Whether Elaine Jordan’s addiction to cigarettes containing nicotine was a cause of her 

smoking-induced disease because she continued to smoke as a result of addiction; 

(4) Whether Elaine Jordan had some measure of fault, but less than 100% of the 

applicable fault, for causing her smoking-related injuries such that, on the negligence 

and strict liability claims, the jury should apportion fault and damages; 

(5) The amount of damages, if any; 

(6) The allocation of fault, if any; 

(7) Whether the fact that Philip Morris participated in a civil conspiracy to fraudulently 

conceal material information was a legal cause of Elaine Jordan’s injuries because she 

relied on the fraudulent concealment in continuing to smoke; 
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(8) Whether the fact that Philip Morris fraudulently concealed material information 

concerning the health risks or addictive nature of cigarette smoking was a legal cause 

of Elaine Jordan’s injuries; 

(9) Whether Plaintiff is entitled to recover punitive damages; and 

(10) The amount, if any, of punitive damages. 

            2.       Philip Morris USA’s Factual Contentions:
2
 

 This is an action for money damages brought by Plaintiff.  Plaintiff claims to be bringing 

this action pursuant to the Florida Supreme Court’s Engle decision, alleging that she is a member 

of the decertified Engle class.  Plaintiff further alleges that she had COPD and that her COPD 

was caused by an alleged addiction to cigarettes manufactured by Philip Morris USA.  Philip 

Morris USA contends that Plaintiff was not addicted to cigarettes manufactured by Philip Morris 

USA, and that even if she was addicted to such cigarettes, her addiction was not a legal cause of 

any illness or injury she suffered.  Philip Morris USA contends that Plaintiff chose to begin 

smoking, and subsequently chose to continue smoking, long after she was aware of, or should 

have been aware of, the health risks associated with smoking.   

Philip Morris USA contends that the following facts remain to be resolved at trial by the 

jury: 

• Whether Plaintiff can prove the factual prerequisites necessary to invoke the jury 

findings preserved in Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006).  

                                                 
2
 Philip Morris USA acknowledges that the court in Philip Morris USA v. Douglas, 110 

So. 3d 419, 429 (Fla. 2013), held that it does not violate due process for a progeny plaintiff who 

has proven Engle class membership to rely on the findings to prove the conduct elements of her 

claims for purposes of compensatory damages.  However, the findings do not apply for purposes 

of adjudicating Plaintiff’s punitive damages claim.  See Opp. To Pl.’s Supp. Mot. in Limine No. 

1 To Preclude Evidence And Argument From Defs. Regarding The Engle Phase I Findings (filed 

June 22, 2015).  Moreover, Philip Morris USA preserves its position for potential future appeal 

that Douglas was wrongly decided.  In addition, Philip Morris USA maintains and preserves its 

position that applying the negligence and strict liability findings violates the federal law of 

preemption.  See Graham v. R.J. Reynolds Tobacco Co., 782 F.3d 1261 (11th Cir. 2015).   
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• Whether Plaintiff can prove she was addicted to cigarettes containing nicotine 

and, if so, that her alleged addiction was the legal cause of her injuries. 

• What Plaintiff’s smoking history is, including date of initiation, reason for 

initiation, amount smoked, brand selection, amount smoked of specific brands, 

cessation attempts/successes, awareness of the health risks and addictive nature of 

cigarettes, receipt of warnings from family, friends and physicians, and 

motivation and ability to quit smoking. 

• Whether, and to what extent, Plaintiff’s risk of contracting her injuries would 

have been reduced had she quit smoking cigarettes earlier. 

• Whether cigarettes manufactured by Philip Morris USA were a legal cause of 

Plaintiff’s injuries. 

• Whether Plaintiff knew or should have known the dangers of smoking cigarettes 

at all pertinent times. 

• Whether, during the time(s) Plaintiff smoked cigarettes, the ordinary consumer 

with the ordinary knowledge common to the community as to the characteristics 

of cigarettes was aware that there were risks, including the risk of developing 

diseases associated with smoking. 

• Whether Philip Morris USA’s cigarettes, at the time they were sold to Plaintiff, 

complied with applicable government rules and regulations. 

• Whether the cigarettes that Plaintiff purchased and which were manufactured by 

Philip Morris USA were reasonably fit for their intended or reasonably 

foreseeable uses.  

• Whether the cigarettes manufactured by Philip Morris USA and smoked by 

Plaintiff were defective and, if so, whether the defect was a legal cause of 

Plaintiff’s injuries. 

• Whether Plaintiff can prove that Philip Morris USA was negligent and, if so, 

whether such negligence was a legal cause of her injuries. 

• Whether Plaintiff can prove that Philip Morris USA breached any implied or 

express warranty. 

• Whether Plaintiff gave Philip Morris USA timely notice of any breach of 

warranty. 

• Whether Plaintiff reasonably relied to her detriment on a statement made by 

Philip Morris USA that concealed or omitted material information about the 

health effects and/or addictive nature of smoking cigarettes. 
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• Whether Philip Morris USA intended that Plaintiff rely to her detriment on a 

statement omitting or concealing material facts. 

• Whether Plaintiff would have acted differently and avoided injury if she had 

received additional information from Philip Morris USA concerning the health 

effects and/or addictive nature of smoking cigarettes that Philip Morris USA 

allegedly had a duty to provide to her. 

• Whether Philip Morris USA entered into and assisted in some way an agreement 

with others to conceal or omit material information regarding the health effects 

and/or addictive nature of smoking cigarettes and, if so, whether Plaintiff 

reasonably relied to her detriment on a statement made in furtherance of that 

agreement that concealed or omitted material information such that, but for the 

statement, she would have acted differently and avoided her injuries. 

• Whether Plaintiff’s injuries were caused by her alleged addiction to cigarettes 

containing nicotine.   

• Whether smoking caused Plaintiff’s alleged injuries. 

• What percentage of fault is chargeable to Plaintiff and what percentage of fault, if 

any, should be ascribed to Philip Morris USA that is deemed to be responsible for 

Plaintiff’s injury.   

• Whether Plaintiff’s claims are barred, in whole or in part, by the applicable 

statutes of limitations and/or statutes of repose.
3
 

• The amount of compensatory damages, if any, that Plaintiff is entitled to recover. 

• Whether Plaintiff received any payments from collateral sources, including, but 

not limited to the Engle Trust Fund, and if so, the amounts. 

• Whether, under the facts and circumstances of this case, punitive damages may be 

warranted and, if so, the amount of punitive damages, if any, that Plaintiff should 

receive. 

 

                                                 
3
      Philip Morris USA acknowledges that Hess v. Philip Morris USA, 2015 WL 1472319 (Fla. 

April 2, 2015) rejected the repose defense, but a motion for rehearing is still pending in Hess and 
Philip Morris USA identifies the repose issue to ensure its preservation.   
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D. PROPOSED AMENDMENTS TO THE PLEADINGS 

 None. 

E. WITNESS LISTS 

 Plaintiff’s Trial Witness List is attached hereto as Exhibit “A.”  Plaintiff’s Expert Witness 

Disclosures, Supplemental Expert Witness Disclosures as to Drs. Tecson and Rothstein, 

Disclosure of Rebuttal Witness, and Disclosure of Rebuttal Expert Witness Regarding Medical 

Examination of Plaintiff are attached as composite Exhibit “B.”  Philip Morris USA’s Trial 

Witness List is attached hereto as Exhibit “C.”  Philip Morris USA’s Expert Witness Disclosure 

and Supplemental Expert Witness Disclosure are attached hereto as composite Exhibit “D”. 

F. DEPOSITION DESIGNATIONS 

 Plaintiff’s deposition designations are attached hereto as Exhibit “E.”  Philip Morris 

USA’s deposition designations are attached as Exhibit “F.”  Plaintiff’s objections and counter-

designations are attached as Exhibit “G.”  Philip Morris USA’s objections and counter-

designations are attached as Exhibit “H.”  Philip Morris USA’s objections to Plaintiff’s counter-

designations and counter-counter designations are attached as Exhibit “I.”  The parties intend to 

meet and confer on all objections to designations and counter-designations before trial begins. 

G. OTHER UNDISPOSED MATTERS 

 Below is a list of undisposed matters:  

 1. Jury Instructions 

 Pursuant to this Court’s Second Amended Scheduling Order, Plaintiff and Philip Morris 

USA shall confer as to proposed jury instructions and verdict forms.  By commencement of trial 

in this case, the parties shall jointly file with the Court proposed jury instructions and verdict 

forms on which they agree.  Each party shall also file with the Court any additional jury 
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instructions and verdict forms that they have not agreed upon.  Pursuant to this Court’s Second 

Amended Trial Scheduling Order, any proposed jury instructions or verdict forms may be 

supplemented prior to the jury instruction conference.  

 If Plaintiff or Philip Morris USA desires alternate or supplemental Jury Instructions, they 

will submit them separately from the form Instructions by the start of trial.   

 2. Plaintiff’s Undisposed Motions:  

1. Plaintiff’s Motion for Partial Summary Judgment on Affirmative Defenses of 

Philip Morris 

 

2. Plaintiff’s Notice of Prior Rulings on Generic Motions in Limine Applicable 

to This Case 

 

3. Plaintiff’s Supplemental Motion in Limine No. 1 and Supporting Brief to 

Preclude Evidence and Argument From Defendants Regarding the Engle 

Phase I Findings 

 

4. Plaintiff Elaine Jordan’s Motion in Limine No. 2 to Preclude Cross 

Examination of Plaintiff and Other Witnesses on Collateral Matters 

 

5. Plaintiff Elaine Jordan’s Motion in Limine No. 3 to Preclude Cross 

Examination of Dr. Robert Proctor Regarding His Opinion of the University 

of Florida 

 

6. Plaintiff Elaine Jordan’s Motion in Limine No. 4 to Preclude Defendants from 

Arguing or Offering Evidence That They Are Subject to FDA Regulation or 

Any Evidence Related to the Master Settlement Agreement or the Florida 

Settlement Agreement 

 

7. Plaintiff Elaine Jordan’s Motion in Limine No. 5 to Preclude Defendants 

From Misstating the Causation Issues 

 

8. Plaintiff’s Motion in Limine No. 6 to Exclude All References to Her 

Diagnosis With Nasal Cancer 

 

9. Plaintiff’s Motion in Limine No. 7 to Prevent Any Argument or the 

Introduction of Any Evidence About Health Conditions Plaintiff's Co-

Workers May Have Had and About Statements Ms. Jordan or Other Graders 

May Have Made 
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10. Plaintiff anticipates filing Daubert motions to exclude certain defense 

experts.  Those will be filed no later than Monday, June 29 (to the extent 

transcripts are available.) 

 

 3. Philip Morris USA’s Undisposed Motions: 

1. Defendants’ Motion to Exclude Evidence and References to Additives or 

Ingredients Based on Daubert  

 

2. Defendants’ Motion In Limine to Exclude Certain Testimony of Dr. Angelito 

Tecson 

 

3. Defendants’ Motion to Preclude Dr. Robert Proctor from Testifying on 

Matters Related to Cigarette Design, Causal Inference, and Interpretation of 

Epidemiologic Studies 

 

4. Defendants’ Motion to Preclude Certain Testimony of Dr. Susan Blank 

 

5. Defendants’ Motion to Exclude Evidence and Argument about Ammonia 

Compounds 

 

6. Defendants’ Motion for Partial Summary Judgment on Plaintiff's Claims for 

Breach of Express and Implied Warranties 

 

7. Defendants’ Motion to Preclude Certain Testimony of Dr. Mitchell Rothstein 

 

8. Defendants’ Motion Requesting That the Court Admonish Robert Proctor, 

Ph.D., to Refrain From Repeating Misconduct During Testimony in Prior 

Trials, and to Limit Evidence Regarding His Book Golden Holocaust 

 

9. Defendants’ Motion in Limine to Preclude Speculative Testimony 

 

10. Defendants’ Motion in Limine to Exclude Documents Made Public in 1998 by 

the Commerce Committee of the U.S. House of Representatives, Then 

Chaired by Rep. Thomas Bliley 

 

11. Defendants’ Motion to Exclude Evidence, Testimony, or Argument Regarding 

the Number of Deaths Caused by Smoking 

 

12. Defendants’ Motion to Separate the Determination of Punitive Damages 

Amount from Other Issues 

 

13. Defendants’ Motion in Limine to Exclude Any References to or Evidence 

Regarding Litigation Arising Out of the FDA's Regulation of Tobacco 

Products or the FDA's Proposed Graphic Warnings for Cigarette Packages 
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14. Defendants’ Motion in Limine to Preclude Any Evidence Concerning, or 

Reference to, Clarence Jordan's Health 

 

15. Defendants’ Motion for Forty - Eight Hours Advance Notice of Witnesses and 

Exhibits Prior to Presentation at Trial 

 

16. Defendants’ Motion in Limine to Exclude or Limit Evidence Concerning 

Their Financial Resources 

 

17. Defendants’ Motion in Limine to Preclude Argument or Comment 

Disparaging Defendants for Defending Themselves in Litigation, or Referring 

to Defendants' Supposed Failure to " Take Responsibility " or " Apologize " to 

Plaintiff 

 

18. Defendants’ Motion in Limine to Exclude Certain Federal Government 

Reports 

 

19. Defendants’ Motion in Limine to Exclude an Aetna Insurance Billing 

Summary from 1993 

 

H. EXHIBITS 

 

Pursuant to the Court’s Second Amended Scheduling Order, the parties exchanged 

exhibit lists on June 11, 2015.  Plaintiff’s Exhibit List, which identifies her presumptive exhibits, 

is attached as Exhibit “J.”  Philip Morris USA’s Exhibit List is attached as Exhibit “K.”   Philip 

Morris USA’s presumptive list is attached as Exhibit “L.”   

Plaintiff’s objections to Philip Morris USA’s presumptive exhibit list is attached as 

Exhibit “M,” and Philip Morris USA’s objections to Plaintiff’s presumptive exhibits is attached 

as Exhibit “N.” 
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Respectfully submitted, 

 

/s/ Adriana M. Paris_________ 

Bonnie Daboll 

Florida Bar No.: 730521 

Adriana M. Paris 

Florida Bar No.: 99603 

SHOOK, HARDY & BACON L.L.P. 

100 N. Tampa Street, Suite 2900 

Tampa, FL  33602 

Telephone:  (813) 202-7100 

Facsimile:   (813) 221-8837 

bdaboll@shb.com  

aparis@shb.com 

SHBPMAttyDuval@shb.com 

 

David B. Thorne 

Florida Bar No.: 70872 

Lindsey K. Heinz 

Florida Bar No.:  98544 

SHOOK, HARDY & BACON L.L.P. 

2555 Grand Boulevard 

Kansas City, MO  64108-2613 

Telephone:  (816) 474-6550 

Facsimile:   (816) 421-5547 

dthorne@shb.com 

lheinz@shb.com  

SHBPMAttyDuval@shb.com 

 

Counsel for Philip Morris USA Inc. 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was served by E-mail and 

through the Florida Court’s E-Filing Portal on all counsel listed below this 25th day of June, 2015. 

 

/s/ Adriana M. Paris_____________ 

Counsel for Philip Morris USA Inc. 
 

 

 

 

Attorney for Plaintiff: 
John S. Kalil, Esq. 

LAW OFFICES OF JOHN S. KALIL, P.A. 

6817 Southpoint Parkway, Suite 1402 

Jacksonville, FL  32216 

jkalil@akjaxlaw.com 

pleadings@akjaxlaw.com 

 

Robert E. Shields, Esq. 

Leslie L. Bryan, Esq. 

DOFFERMYRE SHIELDS CANFIELD 

KNOWLES, LLC 

1355 Peachtree Street, Suite 1600 

Atlanta, GA  30309 

rshields@dsckd.com 

lbryan@dsckd.com 

dvickery@dsckd.com 

 

Laura M. Shamp, Esq. 

Pro Hac Vice 

Shamp Speed Jordan Woodward 

Peachtree 25th Bldg. – South Tower 

1718 Peachtree Street, Suite 660 

Atlanta, GA  30309 

shamp@ssjwlaw.com 

 

 

 

 

 

 

 

 

 


