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Count I & II: Defamation (Libel & Slander) 

 Element No. 1: a defamatory statement that is false. 
o Defamatory Statement: 

 The Defamatory Flyer: which called Plaintiffs a “RACIST establishment 
with a “LONG ACCOUNT of RACIAL PROFILING and 
DISCRIMINATION.” [See infra Sec. I(B)(1)]. 

 The Student Senate Proclamation: the Oberlin College4 Student Senate, of 
which Dean Raimondo5 is the faculty advisor, released a statement saying 
that Plaintiffs have “a history of racial profiling and discriminatory 
treatment of students and residents alike.”  [See infra Sec. I(B)(1), I(D)]. 

 Then-President Krislov and Dean Raimondo issued a joint statement in 
response to the defamatory Student Senate Resolution in which they 
praised the Student Senate and condemned Gibson’s. [See infra Sec. 
I(B)(2), II(D)(2)] 

 Oberlin College Facebook Post: the Oberlin College Department of 
Africana Studies issued a Facebook post stating that Plaintiffs have “been 
bad for decades, their dislike of Black people is palpable.  Their food is 
rotten and they profile Black students.”  [See infra Sec. I(B)]. 

 Defamatory Protests: two straight days of defamatory protests that 
included chants calling Plaintiffs “racists” and saying “f*ck Gibsons”, 
signs calling Plaintiffs “racist” and “white supremacist”, and other hostile 
and intimidating behavior.  [See infra Sec. I(B)].  

 These defamatory statements are not opinions.  Under the totality of the 
circumstances test, the Flyer, Student Senate Resolution, the Response to 
the Resolution by President Krislov and Dean Raimondo, the Oberlin 
College Facebook post, the Oberlin College tour guides’ statements, and 
the protests are actionable defamation and not protected opinions.  [See 
infra Sec. II(D)(2)]. 

o The Defamatory Statements are False: Oberlin College has had a relationship with 
the Gibsons for decades and admits that it has no record or complaints of racism 
or racial profiling by Gibsons. Additionally, Plaintiffs have submitted affidavits of 
prominent minority Oberlin community members who have testified that 
Plaintiffs are not racist and do not have a long history of racial discrimination or 
racial profiling. Further, Oberlin Police Department statistics reveal the complete 
lack of discrimination. [See infra Sec. I(C)]. 
 

 Element No. 2: there is no dispute that the defamatory statements were made about 
Plaintiffs.  Indeed, the literature identifies Plaintiffs by name. 
 

 Element No. 3: published without privilege to a third party. 

                                                 
4 “Oberlin College” refers to Defendant Oberlin College & Conservatory. 
5 “Dean Raimondo” refers to Defendant Meredith Raimondo. 
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o Publication to Third Parties: publication encompasses any act by which the 
defamatory matter is communicated to a third party. 
 Distribution of Defamatory Statements:  

 Dean Raimondo published copies of the Flyer. [See infra Sec. 
I(B)(2)(c), II(B)(2)(a), II(D)(1)]. 

 Julio Reyes, an Oberlin College employee at the time of the 
protests, published copies of the Flyer.  [See infra Sec. I(B)(2), 
II(D)(1)]. 

 The Oberlin College Department of Africana Studies posted the 
defamatory message to its Facebook page.  [See infra Sec. 
I(B)(2)(b)]. 

 Defendants6 permitted the posting of the defamatory Student 
Senate Resolution in Wilder Hall for over a year.  [See infra Sec. 
II(D)(1)] 

 Defendants ratified the Defamatory Student Senate Resolution.  
[See infra Sec. I(D), II(D)(1)]. 

 Oberlin College faculty and administrators actively participated in 
the protests and chanted with the protesters.  [See infra Sec. 
I(B)(2)].  

 Aiding and Abetting Defamatory Statements: 
 Oberlin College provided financial support for the protesters, 

including providing College funds for clothing, food, and 
refreshments and providing College conference rooms for the 
protesters to rest to prolong the defamation against Plaintiffs.  [See 
infra Sec. I(B)(2), II(B), II(D)(1)]. 

 Oberlin College faculty and administrators, including Dean 
Raimondo, actively directed the protesters using a megaphone.  
[See infra Sec. I(B)(2), II(B)(2), II(D)(1)]. 

 Oberlin College faculty and administrators assisted in making 
copies of the defamatory Flyer and directed students on where to 
place the defamatory Flyer.  [See infra Sec. I(B)(2), II(B)(2), 
II(D)(1)]. 

 Oberlin College faculty and administrators acted as liaisons on 
behalf of the protesters to the Oberlin Police Department.  [See 
infra Sec. I(B)(2), II(B)(1)]. 

o The defamatory conduct of the Oberlin College faculty and administrators was 
performed within the course and scope of their employment with the College and, 
although not a necessary element under the instant facts, in furtherance of the 
College’s interests.  [See infra Sec. II(B)]. 

 
 Element No. 4: the defamatory statements were published with the requisite degree of 

fault. 

                                                 
6 “Defendants” refers collectively to Dean Raimondo and Oberlin College. 
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o Because Plaintiffs are private figures, they are only required to show that 
Defendants negligently published the defamatory statements.  [See infra Sec. 
II(D)(3)]. 

o Even if this Court determines that Plaintiffs are limited-purpose public figures 
(they are not), there are substantial facts showing that Defendants published the 
defamatory statements with actual malice (i.e. with knowledge of their falsity or 
with reckless disregard for their truth or falsity): 
 Defendants admitted that they do not believe Plaintiffs to be racists.  [See 

infra Sec. II(D)(3)(b)]. 
 Defendants ignored evidence showing that Plaintiffs are not racist and do 

not have a history of racial discrimination or racial profiling.  [See infra 
Sec. II(D)(3)(b)]. 

 Defendants ignored a longstanding relationship they had with Plaintiffs 
wherein Defendants have no record of any complaint that Plaintiffs ever 
exhibited any form of racism or racial discrimination.  [See infra Sec. 
II(D)(3)(b)]. 

 Defendants’ internal communications and actions exhibit ill will towards 
Plaintiffs.  [See infra Sec. II(D)(3)(b)]. 

 Defendants insisted that Oberlin College students should not be criminally 
prosecuted the first time they are caught stealing from Gibson’s Bakery 
and further demanded from Plaintiffs the non-prosecution of the three 
arrested students as a quid pro quo for the resumption of Plaintiffs’ 
decades-long business relationship with food service contractor Bon 
Appetit, demonstrating a complete lack of respect for the criminal justice 
system and the rights of victims. [See infra Sec. I(E)]. 
 

 Element No. 5: there is no dispute that Plaintiffs suffered harm as a result of the 
defamatory protests. 

Counts III & IV: Tortious Interference with Contract and/or Business Relationship 
 

 Element No. 1: the existence of a contract or business relationship. 
o Plaintiffs had an oral contract with Bon Appetit Management Company (“Bon 

Appetit”) as there was an agreement whereby Gibson’s Bakery would provide 
Bon Appetit with a daily order of goods.  The agreement was reached at the 
beginning of each year and lasted the duration of the year.  [See infra Sec. 
II(G)(1)]. 

o Plaintiffs had a long-standing business relationship with Bon Appetit as Gibson’s 
Bakery had been providing Bon Appetit with baked goods for decades.  [See infra 
Sec. II(G)(1)].   
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o Defendants were not parties to the contract or the business relationship between 
Plaintiffs and Bon Appetit as there was no principal/agent relationship between 
Oberlin College and Bon Appetit.  [See infra Sec. II(G)(2)].  

 

 Element No. 2: Defendants had knowledge of the contract and business relationship. 
o Defendants’ then Director of Dining Services knew that Bon Appetit had both a 

contract and long-term business relationship, beginning in 1990 at the latest, with 
Gibson’s Bakery. [See infra Sec. I(D), II(G)(1)]. 

o Defendant Meredith Raimondo had knowledge of both the business relationship 
and the contract when she specifically ordered the termination of business 
between Bon Appetit and Gibson’s Bakery. [See infra Sec. II(G)(1)]. 
 

 Element No. 3: Defendants intentionally ordered the breach of the Contract and 
interfered with the business relationship. 

o Defendants specifically ordered the then Director of Dining Services to stop 
serving Gibson’s Bakery products. [See infra Sec. I(D), II(G)(1)]. 

o Defendants then followed-up by ordering the then Director of Dining Services to 
not place the Gibson’s Bakery order, ensuring that Bon Appetit would also cease 
business with Gibson’s Bakery. [See infra Sec. I(D), II(G)(1)]. 
 

 Element No. 4: lack of justification. 
o Defendants lacked justification to order Bon Appetit to terminate its contract and 

business relationship with Plaintiffs.  [See infra Sec. II(G)(3)]. 
o Even if it is determined that Defendants had justification (they did not), 

Defendants exhibited actual malice in the termination of the business, which 
eliminates any potential justification. [See infra Sec. II(D)(3)(b), II(G)(3)]. 
 

 Element No. 5: damages 
o It is undisputed that Plaintiffs suffered damages from the cancellation of orders 

directed by Defendants. 

Count V: Violation of Ohio’s Deceptive Trade Practices Act 

 Elements: a person who is injured by a person who commits a deceptive trade practice 
may commence a civil action to recover actual damages from the person who commits 
the deceptive trade practice. 

o Deceptive trade practices include making disparaging statements about the goods, 
services, or business of another by false representation of fact in the course of a 
person’s business or vocation.  
 Oberlin College made numerous false and disparaging statements about 

Plaintiffs’ business, including calling Plaintiffs racist and accusing them of 
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engaging in a long history of racial profiling and racial discrimination.  
[See infra Sec. I(B), II(D)]. 

 Oberlin College faculty and administrators made these comments in the 
course and scope of their vocation and employment with the College.  [See 
infra Sec. II(B)]. 

Count VI: Intentional Infliction of Emotional Distress 

 Element No. 1: the defendant [intentionally or recklessly caused] the plaintiff serious 
emotional distress. 

o Defendants knew or should have known that their actions would result in serious 
emotional distress to Plaintiffs, including the following: 
 Protesting for two days outside Plaintiffs’ business that included signs, 

chants, and literature calling Plaintiffs’ racists with a long history of racial 
profiling and racial discrimination.  [See infra Sec. II(H)(2)]. 

 Verbally assaulting Plaintiffs and Plaintiffs’ employees in a hostile and 
intimidating manner.  [See infra Sec. II(H)(2)]. 

 Arbitrarily ordering a third party to terminate a decades long business 
relationship.  [See infra Sec. II(H)(2)]. 
 

 Element No. 2: that the defendant’s conduct was extreme and outrageous. 
o Conduct is extreme and outrageous where it goes beyond all bounds of decency 

and is atrocious and intolerable in a civilized community. 
 Defendants, orchestrated, facilitated, and participated in an organized 

smear campaign of Plaintiffs that included two days of defamatory 
protests and an economic boycott of Plaintiffs’ business.  [See infra Sec. 
II(H)]. 
 

 Element No. 3: the defendant’s conduct was the proximate cause of plaintiff’s serious 
emotional distress. 

o As confirmed by Plaintiffs’ closest friends and family members, Plaintiffs have 
consistently suffered from serious emotional distress for more than two years as a 
result of Defendants’ defamatory conduct.  [See infra Sec. II(H)(2)]. 

o Ohio law is also clear: a plaintiff need not provide expert medical testimony to 
support a claim for intentional infliction of emotion distress.  

Count VII: Negligent Hiring, Retention, & Supervision 

 Element No. 1: the existence of an employment relationship. 
o It is undisputed that Dean Raimondo was in an employment relationship with 

Oberlin College. 
 

 Element No. 2: the employee’s incompetence. 
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o There is substantial evidence showing that Dean Raimondo was incompetent: 
 Dean Raimondo orchestrated and participated in a defamatory protest of 

Plaintiffs in violation of Oberlin College policy.  [See infra Sec. I(B)(2), 
II(I)]. 

 Dean Raimondo distributed defamatory literature in violation of Oberlin 
College policy.  [See infra Sec. I(B)(2), II(I)]. 

 Dean Raimondo overstepped her authority by unilaterally terminating 
business with Gibson’s Bakery.  [See infra Sec. II(I)]. 
 

 Element No. 3: the employer’s actual or constructive knowledge of the employee’s 
incompetence. 

o Oberlin College was aware that Dean Raimondo unilaterally chose to terminate 
business with Plaintiffs.  [See infra Sec. I(B), II(I)]. 

o Oberlin College was aware that Dean Raimondo orchestrated and participated in 
the defamatory protests of Gibson’s Bakery.  [See infra Sec. I(B), II(I)]. 

o Oberlin College was aware of past incompetence as Dean Raimondo’s actions 
directly caused other lawsuits against Oberlin College, and her deficiencies have 
been reported in the media.  [See infra Sec. II(I)]. 
 

 Element No. 4: the employee’s acts or omissions causing plaintiff’s injuries. 
o Dean Raimondo’s orchestration and participation in the protests has caused 

Plaintiffs substantial harm, including loss of business revenue, shame, 
humiliation, and severe emotional distress.  [See infra Sec. I(B), II(H), II(I)]. 
 

 Element No. 5: the employer’s negligence in hiring, retaining, or supervising the 
employee is the proximate cause of plaintiff’s injuries. 

o Had Oberlin College properly supervised its administrators and faculty, including 
Dean Raimondo, the following would not have happened: 
 Plaintiffs’ business relationship with Bon Appetit would not have been 

terminated.  [See infra Sec. II(I)]. 
 The defamatory protests of Plaintiffs would not have happened.  [See infra 

Sec. II(I)]. 

Count VIII: Trespass 

 Elements: a trespass occurs when one party invades the possessory interest in property 
of another party. 

o Possessory Interest: Plaintiff Gibson’s Bakery is a tenant of and has a possessory 
interest in the parking lot that is located behind Gibson’s Bakery and owned by 
Oberlin Off Street Parking, Inc.  [See infra Sec. II(J)]. 

o Defendants invaded this possessory interest by allowing Oberlin College faculty, 
administrators, students, and contractors to park in the parking lot with permission 
or authorization.  [See infra Sec. II(J)]. 
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Therefore, Defendant Oberlin College and Conservatory (“Oberlin College” or the 

“College”) and Defendant Meredith Raimondo’s (“Dean Raimondo”) (collectively, 

“Defendants”) Motions for Summary Judgment must be denied. 
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I. STATEMENT OF FACTS 
 

A. Oberlin College is Aware that its Students Regularly Steal from Community 
Businesses, Including Gibson’s Bakery. 

 
Prior to the central events of this case (i.e. Defendants’ defamatory protests of Plaintiffs), 

Oberlin College was aware of a consistent problem of its students stealing from community 

businesses.  On the morning of the first day of the protests, former Oberlin College Chief of Staff 

Jane Mathison expressed this ongoing problem: 

 

[C. Reed Dep., Ex. 3].  Gibson’s Bakery was often the victim of the thefts.  In fact, Dean 

Raimondo admitted that a College student publication identified stealing from Gibson’s Bakery 

as a right of passage for all students.  [M. Raimondo Vol I Dep., p. 113].   

 Nor was this an abstract problem.  For November 6-9 of 2016 alone, Gibson’s Bakery 

was the victim of four Oberlin College student theft incidents, including the November 9, 2016 

incident in this case. [Ex. 1].7 One of the shoplifting students, was at the time of the theft the 

production editor of one of the student newspapers funded by the College.8 

1. Plaintiffs Exercised their Statutory Rights to Detain Shoplifters. 
  
 Then, on the afternoon of November 9, 2016, three Oberlin College students, Jonathan 

Aladin, Cecelia Whettstone, and Endia Lawrence, attempted to steal wine from Gibson’s Bakery, 

while being under the age of 21.  [Id.].  Pursuant to Ohio law, Plaintiffs have the statutory right 

to pursue and detain shoplifters: 

                                                 
7 True and accurate copies of the police reports referencing these thefts, which were downloaded by Plaintiffs’ 
counsel from the Oberlin Police Department website, are included herein as Exhibit 1. 
8 https://oberlinreview.org/14867/opinions/students-should-not-engage-gibsons-as-lawsuit-ensues/ 
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 A merchant, or an employee or agent of a merchant, who has probable cause to 
believe that items offered for sale by a mercantile establishment have been 
unlawfully taken by a person, may ... detain the person in a reasonable manner 
for a reasonable length of time within the mercantile establishment or its 
immediate vicinity. 

 
R.C. 2935.041(A) (emphasis added).  Gibson’s Bakery exercised this right and detained Mr. 

Aladin after he tried to steal from Gibson’s Bakery.  [Ex. 1].  In response, Oberlin College 

initiated a defamatory protest of Gibson’s Bakery and the Gibson family.   

2. The Three Oberlin College Students Arrested at Gibson’s Bakery on 
November 9, 2016 Admitted their Crimes and Admitted that their Arrests 
were not the Result of Racial Profiling or Racial Animus.  

 
In August of 2017, Aladin, Whettstone, and Lawrence admitted their crimes and were 

found guilty: 

 Mr. Aladin pled guilty and was found guilty of attempted theft, aggravated trespass, 
and underage purchase or consumption of alcohol: 

 

 
[Ex. 2, p. 1].9 

                                                 
9 True and accurate copies of the documents from Mr. Aladin’s criminal case, which were produced to Plaintiffs in 
response to a public records request issued to the Lorain County Prosecutor Office, are included herein as Exhibit 2. 
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 Ms. Lawrence pled guilty and was found guilty of attempted theft and aggravated 

trespass: 
 

 
[Ex. 3, p. 1].10 
 

 Ms. Whettstone pled guilty and was found guilty of attempted theft and aggravated 
trespass: 

                                                 
10 True and accurate copies of the documents from Ms. Lawrence’s criminal case, which were produced to Plaintiffs 
in response to a public records request issued to the Lorain County Prosecutor Office, are included herein as Exhibit 
3. 
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[Ex. 4, p. 1].11 

Importantly, during their plea hearings, each of the three students admitted that their 

arrests and convictions were not the result of racial profiling or discrimination by Gibson’s 

Bakery or the Gibson family. 

Mr. Aladin stated, in open court: 

I cannot substantiate the claim that this conflict was derivative of racial 
prejudice in the Gibsons’ family.  Given that the detainment was within his 
shopkeeper’s rights, I must admit my remorse for the disruption with my role in 
this incident. 

 
[Ex. 5, p. 27 [emphasis added]]12  Similarly, Ms. Whettstone confirmed that her arrest was not 

based on racial discrimination from the Gibsons: 

I take responsibility for influencing the situation due to my reaction, and it may 
not have been racially motivated – it was not racially motivated.  And it was not 
correct for [Aladin] to present a false ID, and I apologize for the incident. 

                                                 
11 True and accurate copies of the documents from Ms. Whettstone’s criminal case, which were produced to 
Plaintiffs in response to a public records request issued to the Lorain County Prosecutor Office, are included herein 
as Exhibit 4. 
12 A true and accurate copy of the plea hearing transcript for Mr. Aladin, Ms. Lawrence, and Ms. Whettstone’s 
criminal cases is included herein as Exhibit 5.  The hearing transcript was attached and referenced as an Exhibit in 
Defendant Oberlin College’s Motion for Summary Judgment. 
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[Ex. 5, p. 32 [emphasis added]].  Lastly, Ms. Lawrence confirmed to the Court that her arrest was 

not based on racism from the Gibsons: 

The Court: - do you agree with that assessment, that there was no racial 
motivation, that the store owner [Gibsons] was acting within his rights; is that 
correct? 
 
Ms. Lawrence: (Indicating).  

 
[Ex. 5, p. 33]. 

 Thus, all persons and entities that were actually involved in the November 9, 2016 

shoplifting incident believe or have admitted that Plaintiffs did not racially profile or act out of 

racial animus.   

B. On November 10 and 11, 2016, Oberlin College Faculty, Administrators, Staff, and 
Students Protested Outside Gibson’s Bakery where They Wrongfully Accused 
Gibson’s Bakery and the Gibson Family of Racism and Racial Profiling. 

 
1. The Protests were Defamatory to Gibson’s Bakery and Hostile and 

Intimidating to Gibson’s Employees, Customers, and the General Public. 
 

Despite the lawful detainment, arrests, and eventual convictions of Mr. Aladin, Ms. 

Whettstone, and Ms. Lawrence, beginning on November 10, 2016 and continuing for at least two 

days, hundreds of Oberlin College faculty, administrators, staff, and students amassed outside 

Gibson’s Bakery where they would chant, shout, sing, and distribute defamatory materials that 

all proclaimed one central message: Gibson’s Bakery is a racist institution, with a history of 

racism, racial discrimination, and racial profiling.  The flyer distributed at the protests (the 

“Flyer”) perhaps best encapsulates the message of the protesters: 
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[M. Raimondo R. 30(B)(5) Dep., Ex. 4].    

However, the Flyer was not the only defamatory statement: 



 

02261125-4 / 12000.00-0027 11 
 

 Jason Hawk, a local reporter, testified that the protesters were shouting that the 
Gibsons were racist [J. Hawk Dep., p. 275], and Brent Gingery, a Gibson’s employee, 
testified that the protesters chanted “Fuck Gibson’s” and “Gibson’s is racist” [B. 
Gingery Dep., p. 38]. 
 

 Protesters displayed signs calling the Gibsons racist, stating that the Gibsons are 
white supremacists, along with other clearly outrageous statements: 

      

   

 Former Gibson’s employee, Clarence “Trey” James, who is African American, 
testified that the protesters chanted “Gibson’s is racist” and “hold Gibson’s 
accountable.”   
[C. James Dep., p. 94]. 
 

 The Oberlin College Student Senate, of which Dean Raimondo was the faculty 
advisor, issued a written proclamation stating that “Gibson’s has a history of racial 
profiling and discriminatory treatment of students and residents [of the City of 
Oberlin] alike.”  [M. Raimondo Vol. II Dep., Ex. R/3/4/19 No. 1].  The statement 
went on to call for a complete economic boycott of Gibson’s Bakery.  [Id.]. 
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Even Oberlin College academic departments participated in the defamation of Gibson’s 

Bakery.  On November 12, 2016, the Oberlin College Department of Africana Studies issued the 

following Facebook post: 

 

[M. Krislov Dep. Vol. I, Ex. 78]. 

In addition, the protesters accused individual Gibson’s Bakery employees of being racist. 

Samuel Fulkerson, a former Gibson’s Bakery employee, testified as follows during his 

deposition: 

 

[S. Fulkerson Dep., p. 44].  Similarly, Shane Cheney, another employee of Gibson’s Bakery, was 

also accused of being a white supremacist: 
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[S. Cheney Dep., pp. 49-50].  Gibson’s employee Brent Gingery testified that all of the Gibson’s 

employees felt unsafe during the protests: 

 

 
 

[B. Gingery Dep., pp. 45-46]. 

Numerous other individuals were also afraid and testified that the protests were hostile 

and intimidating: 

 Jason Hawk testified that he received “[g]eneral threats coming from various 
students” that were participating in the protests. [J. Hawk Dep., p. 154].  Mr. Hawk 
also testified that numerous students spat at him while he was attempting to take 
photographs of the protest, which was occurring on a public street and sidewalk.  [Id., 
p. 156]. 
 

 Oberlin College employee, Greta Williams, testified that the protesters were 
frightening and that she felt “a lot of hatred” coming from the protesters.  [G. 
Williams Dep., pp. 55-56]. 

 

 Gibson’s Bakery employee, Connie Rehm, testified that the protesters were violent as 
they were “flicking off” Gibson’s Bakery employees, giving them dirty looks, and 
banging on the windows of the store.  [C. Rehm Dep., p. 65]. 

 

 Leslie “Leeann” Lubinski, another Oberlin College employee, testified that the 
protest was “[d]efinitely” intimidating and that she was scared to go anywhere near 
Gibson’s Bakery.  [L. Lubinski Dep., p. 36]. 
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 Only a handful of customers dared to come inside the bakery during the protests.  [B. 
Gingery Dep., p. 51]. 

 

 Long-time resident Susan McDaniel testified that the hostile mob made her fear for 
her safety (“I did not feel that I could safely walk down to the stores, to Gibson’s or 
to the candle shop next door.”)  [S. McDaniel Dep., p. 34]. 

 

 Likewise, long-time resident, Vicky Gaines, testified that she had to try to fight 
through the intimidating crowd because they would not move. [V. Gaines Dep., p. 
42:06-17]. 

 

 Sergeant Melissa Lett of the Oberlin Police Department testified that the protesters 
were “yelling fuck Gibson’s.”  [M. Lett Dep., p. 17]. 

 

 The Oberlin Police Department had to escort 89-year old Allyn W. Gibson, and 
another employee of Gibson’s, to their vehicles on the nights of the protests to protect 
them from harm. [McCloskey Dep., pp. 148, 161-162]. 

2. Oberlin College, through its Administrators (Including Dean Raimondo), 
Faculty, Staff, and Students Facilitated, Supported, Orchestrated, and 
Participated in the Protests, in Effect Pouring Gasoline on a Flame. 

 
a. Oberlin College Administrators were Aware of the Protests before 

they Began and Took Action to Organize the Protests. 
 

Oberlin College officials, including Dean Raimondo, were aware in advance of the 

protest.  The same night as the shoplifting incident at Gibson’s Bakery, Atiya McGhee, at the 

time an employee of Oberlin College, sent a text message to Dean Raimondo with an attachment 

that stated in part: 

 

[M. Raimondo Vol. II Dep., pp. 360-361, Ex. R/3/4/19 No. 15] 
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Then, on the morning of November 10, 2016, Dean Raimondo sent an email to several 

faculty members in advance of the protests to schedule a meeting to discuss the protests: 

 
[M. Raimondo Vol. II Dep., Ex. R/3/4/19 No. 2].  Thus, Oberlin College was aware, very early 

on, of the nature of these protests and the content of statements to be made at these protests. 

 Moreover, on that same morning, Ms. Clotilde “Tita” Reed, who is the Special Assistant 

to the President of Oberlin College for Community and Government Relations, went to the 

Oberlin Police Department to speak with Lieutenant Michael D. McCloskey (“Lt. McCloskey”), 

who was then the acting police chief.  [McCloskey Dep., p. 72].  The purpose of this meeting: to 

gauge the police department’s reaction to a protest outside Gibson’s Bakery.  [Id., pp. 72-73].  

Tita Reed, who is an employee of Oberlin College that works directly with the college president 

and with Defendant Dean Raimondo, informed Lt. McCloskey that she would be the 

intermediary between the police department and the protesters and the police department’s point 

of contact.  Mere minutes after Tita Reed left the meeting, Lt. McCloskey observed protesters 

beginning to amass outside Gibson’s Bakery.  [Id., pp. 82-83].  The timing strongly suggests that 

upon leaving the meeting with Lt. McCloskey, Tita Reed issued directives to the protesters. 

 Oberlin College’s Rules and Regulations require the Office of the Dean of Students to 

issue an advisory opinion to protesters on the suitability of the protesters’ actions and whether 

their conduct may violate the College’s regulations (which prohibit intimidation, harassment, and 
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defamation of community members) and/or civil law (including defamation).  [M. Raimondo R. 

30(B)(5) Dep., Ex. 3].  Rather than advise protesters that their conduct violated both the College 

regulations and civil law, Oberlin College fully supported and orchestrated all such conduct. This 

was not a student-run demonstration. Rather, this was Oberlin College organizing and 

orchestrating the students and significant portions of its faculty and administration to destroy the 

Gibsons.  

b. Oberlin College Administrators and Faculty Orchestrated and 
Participated in the Protests. 

 
Oberlin College’s employees also actively participated in the protests.  Indeed, there has 

been testimony from at least three witnesses that Dean Raimondo was organizing the protests 

and instructing the protesters on what to do.  Jason Hawk testified about Dean Raimondo:  

 
*** 
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[J. Hawk Dep., pp. 295, 323 [emphasis added]].  Similarly, Oberlin community member Susan 

McDaniel testified regarding Dean Raimondo: 

 
*** 

 
 
[S. McDaniel Dep., p. 20 [emphasis added]].  Trey James also witnessed Dean Raimondo 

orchestrating the protests: 

 

[C. James Dep., p. 70 [emphasis added]].  Dean Raimondo even identified herself to the Oberlin 

Police Department as an intermediary for the protesters.  During her deposition, Sergeant 

Melissa Lett testified as follows: 
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[M. Lett Dep., p. 28]. 

 Dean Raimondo even admitted that she had the power to weaponize the student body.  In 

September of 2017, after a former Oberlin College employee criticized Dean Raimondo’s 

participating in the defamation of Plaintiffs, Raimondo sent the following text message: 

 

 [M. Raimondo Vol. II Dep., Ex. R/3/4/19 No. 23]. 

Dean Raimondo was not the only Oberlin College employee orchestrating and taking part 

in the protests: 

 Videos of the protests taken by the Elyria Chronicle Telegram13 and posted publicly 
to Facebook show Professors Erika Hoffman Dilloway14 and Joy Karega chanting and 
taking part in the protests: 
 

                                                 
13 Plaintiffs’ counsel obtained these true and accurate still photographs from the video footage taken and published 
by the Elyria Chronicle Telegram. 
14 Ms. Hoffman-Dilloway’s Oberlin College faculty biography page can be found at https://www.oberlin.edu/erika-
hoffmann-dilloway (last visited, March 3, 2019). 

REDACTED

REDACTED
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 Oberlin College Professor of Anthropology, Crystal “Cal” Biruk, went to the protests 
(along with Professor Erika Hoffman-Dilloway) to “join in the chants”: 
 

 
[J. Miyake Dep., p. 333, Ex. 22]. 
 

 Former Gibson’s Bakery employee, Samuel Fulkerson, testified that Oberlin College 
Associate Dean of Students, Dana Hamdan, was using a megaphone and directing the 
protesters on the second day of the protests.  [S. Fulkerson Dep., p. 123].  Indeed, Mr. 
Fulkerson testified that Ms. Hamdan attempted to get Mr. Fulkerson to state that the 
Gibsons were racist.  [Id., pp. 124-25]. 

Erika Hoffmann-Dilloway 
Associate Professor of 
Anthropology 

Joy Karega  
Professor of Rhetoric & 
Composition 
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These are just a handful of instances where Oberlin College faculty and administrators 

were actively taking part in the protests. Dean Raimondo was present at the demonstrations on 

both November 10th and 11th and thus was in a position to observe the conduct of not only the 

students, but also the above-mentioned conduct of the various Oberlin College employees, both 

faculty members and administrators. 

c. Oberlin College Administrators Distributed and Copied the Flyer, 
which Defamed Plaintiffs and Promoted the Economic Boycott. 

 
In addition to orchestrating and taking part in the protests, Oberlin College administrators 

distributed and assisted in the copying of the defamatory Flyer.   

Local reporter Jason Hawk testified that: 

 

[J. Hawk Dep., p. 261 [emphasis added]].  Gibson’s employee Trey James witnessed something 

similar: 

 
*** 

 
*** 
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*** 

 
*** 

 
[C. James Dep., pp. 50, 55, 73 [emphasis added]].   

In addition to Dean Raimondo, Oberlin community member and former Oberlin College 

employee, Rick McDaniel, witnessed Julio Reyes, an administrator in the Multicultural Resource 

Center at Oberlin College and employee at the time of the protests, distributing the Flyer: 

 
*** 

 
[R. McDaniel Dep., p. 33 [emphasis added]]. 

 Further, Oberlin College administrators facilitated in the copying of the Flyer.  During 

the protest, Dean Raimondo specifically instructed students that they could make copies of the 

Flyer in the Oberlin College Conservatory office: 
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[C. James Dep. Vol. I, pp. 56].   

And that is exactly what the protesters did.  During the protests, a group of students 

brought the defamatory Flyer into the Oberlin College Conservatory building and asked for 

copies to be made.  [L. Lubinski Dep., pp. 13-15].  Martin Hundley, who was the Associate Dean 

for Academic Affairs at the time, offered to make copies of the Flyer.  [Id., p. 16].  Thereafter, a 

brief meeting was held with Dean Hundley and two other Oberlin College employees, including 

Chris Jenkins, the Associate Dean for Academic Support.  [Id., pp. 19-20].  At the conclusion of 

the meeting, Dean Chris Jenkins reviewed the Flyer, stated that he believed the Gibsons to be 

racists and that he would make copies of the Flyer, and then he took the Flyer to the copy 

machine to make copies.  [G. Williams Dep., pp. 26-27].   
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 Oberlin College faculty even instructed the protesters on where to place copies of the 

Flyer.  Oberlin College Associate Professor Jan Miyake had the following text exchange with a 

student, who is one of Jan Miyake’s advisees, regarding the placement of the Flyers: 

 

[J. Miyake Dep., pp. 194-96, Ex. 27]. 

d. Oberlin College Provided Economic Support for the Protesters. 
 

On top of actively participating in the protests and distributing defamatory materials, 

Oberlin College expended college resources to provide support for the protesters: 

 Dean Raimondo approved the use of Oberlin College funds to buy gloves for the 
protesters to keep them comfortable to extend the duration of their participation in the 
protest: 
 

 

REDACTED
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[M. Raimondo R. 30(B)(5) Dep., p. 101, Ex. 13]. 
 

 Dean Raimondo approved the use of Oberlin College funds to provide food and 
refreshments for the protesters [M. Raimondo R. 30(B)(5) Dep., p. 101, Ex. 14], 
apparently to keep the protestors energized at the protest and further directing food 
services contractor Bon Appetit to do so.  [Id.] 
 

 The Oberlin College Conservatory provided the protesters with a conference room to 
provide support for the student protesters.  [G. Williams Dep., pp. 52-57]. 

 

 Deans in the Oberlin College Conservatory also bought pizza for the protesters to 
support them in their continued efforts to defame Plaintiffs.  [G. Williams Dep., pp. 
59]. 

C. Defendants Chose to Ignore the Overwhelming Facts Clearly Show that Gibson’s 
Bakery and the Gibson Family are Not Racist, and Do Not have a History of 
Racism, Racial Profiling, or Racial Discrimination. 

 
1. Defendants Chose to Ignore Evidence from Police Arrest Statistics, their 

Students’ Community Survey, the Experiences and Knowledge of their 
Own Employees, and Long-Standing, Respected Community Members that 
Clearly Established that Plaintiffs are not Racists. 

 
Defendants blatantly ignored evidence showing that Plaintiffs are not racist.  For 

instance, on November 11, 2016, the second day of the protest, Emily Crawford, an employee of 

Oberlin College who works in the Communications department, sent the following email to her 

supervisor, the Vice President of Communications, who forwarded it to other senior members of 

Oberlin College’s administration: 
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[C. Reed Dep., pp. 166-168, Ex. 15].  Instead of taking this information into account, Ms. Tita 

Reed and other Oberlin employees chose to ignore it and proceed with aiding and abetting and 

participating in the defamatory protests of Gibson’s Bakery: 

 
[Id.].  On top of the internal communications, Dean Raimondo specifically told Dave during a 

meeting in January of 2017 that she sent students door-to-door in the City of Oberlin to inquire 

about whether Plaintiffs are racists.  [D. Gibson Dep., p. 89].  The results of this door-to-door 

canvassing did not reveal any evidence that Plaintiffs are racist or have a history of racial 

profiling. 

 Indeed, the Oberlin College administration was presented with a study of the racial 

makeup of individuals arrested at Gibson’s Bakery for shoplifting. This study clearly showed 

that the vast majority of individuals arrested for shoplifting at Gibson’s Bakery were Caucasian. 

[See, McCloskey Dep., pp. 31-32]. Of the 40 adults arrested for shoplifting at Gibson’s in the 

past 5 years, only 6 were African-American. [Id.] 

2. Prominent Members of the City of Oberlin Community Confirmed that 
Plaintiffs are Not Racists and do Not have History of Racial Discrimination 
or Racial Profiling. 

 
The statements that the Gibson family and Gibson’s Bakery are racist, engage in racial 

profiling, and have a history of racism, racial profiling and discrimination cannot be further from 

the truth. In an effort to illuminate this fact, Plaintiffs obtained video affidavits of five prominent 

members from the Oberlin and surrounding community who have relationships with the Gibson 

family. These video affidavits reveal that not only are the Gibson family and Gibson’s Bakery 

not racist, they have also actively supported and helped the minority communities in Oberlin for 
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generations.  These, and so many other witnesses, have offered their passionate and authentic 

testimony in support of the Gibsons. 

One such affiant is Dr. Roy Ebihara. At its 2018 commencement ceremony, Oberlin 

College awarded Dr. Ebihara with the Distinguished Service to the Community Award. 

Dr. Ebihara’s parents immigrated to the United States from Japan in 1918 and 1921. At the onset 

of World War II, Dr. Ebihara and his family were taken from their home in New Mexico and 

interned in a concentration camp in the desert of Utah for two years. When asked whether the 

Gibson family or Gibson’s Bakery were racist, engaged in racial profiling, or had a history of 

racism or racial profiling, Dr. Ebihara responded as follows: 

Let me say this: The Gibsons been here for well over 100 years, I believe. Why 
would they run a business here if they were racists? Why would they live in town 
if they were racists? That’s ridiculous. We’ve been living here for over 53 
years. We befriended Gibsons because they are not racists. That’s the way we 
pick and choose our friends, but they are not racists.  
 
And for the college to make that kind of claim, or college administrators, 
that’s utterly ridiculous. Why don’t they approach some of us who have lived 
here well over 50 years and ask us if we think certain people are racists? They 
never confronted me or anybody else who lived here.    

 
[R. Ebihara Aff. Tr., p. 8 (emphasis added)] 

Similarly, Mr. Eric Gaines, who is African-American and a life-long resident of Oberlin, 

testified as follows when asked whether he was ever treated differently at Gibson’s Bakery on 

account of his race: 

Never. Never in my lifetime. It always -- Gibson’s was always a -- kind of a safe 
haven. We’d go in there as kids and we’d walk down the aisles and look at 
different things. Nobody followed us, questioned us. ...  [I]t was my little 
sanctuary. 

 
[E. Gaines Aff. Tr., pp. 9-10 (emphasis added)]  
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 Vicky Gaines, a nurse and Oberlin community member who is African-American, 

testified as follows when asked what kind of impact allegations of racism would have on the 

Gibson family and Gibson’s Bakery: 

I mean, put yourself in their shoes. I mean, they’re good people. They’re really, 
really good people. And it’s so false. I mean, they couldn’t be further from the 
truth about them being a racist in any form. And as far as their -- as far as their 
business goes, that’s how they made their living. So when they’re, you know, 
you’ve got society and the public told don’t shop there because of that reason, it’s 
just -- it’s just wrong all the way around. I don’t care how you look at it, it’s just 
wrong. 

 
[V. Gaines Aff. Tr., pp. 13-14 (emphasis added)]  At her deposition, Mrs. Gaines further 

testified: 

 
[V. Gaines Dep., p. 55] 
 
 Dr. Robert Piron, professor emeritus of economics at Oberlin College, testified as follows 

when asked whether the accusations of racism and racial profiling made against the Gibson 

family and Gibson’s Bakery were true and fair statements: 

They are neither true nor fair. I can’t – it’s been a very long time that they have 
been in business. I even knew grandpa Gibson for a couple of years, and Al was 
the young one. I have seen no evidence of that. I chat frequently with everyone 
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there, a number of whom have been long-term employees and are black and kind 
of scoff at the idea that they’re being discriminated against.  
 
The Gibsons are very, very professional about things like theft. They have rules. 
And those rules apply to all and it’s mainly concerned with when you walk in the 
store and you’re carrying something, there’s a place for you to leave it. And when 
I carried something and didn’t go in for more than just my newspaper, I would put 
it where they asked to put it. It was an elementary thing for any retail business to 
do and it applied to everyone. The notion that they passed spectacularly 
prejudicial rules against some groups is completely and totally false. 

 
[Piron Aff. Tr., p. 12 (emphasis added)]   

 Dr. Piron further described his thoughts upon personally observing Dean Raimondo’s 

actions at the protests: 

I reached the conclusion that if you could say a college had a mind, it was 
certainly out of its mind by now.  It was the dumbest thing I have seen in years.  
And about two and a half to three hours later, I left in total disgust. 

 
[Piron Aff. Tr., p. 9] 

 
 Mrs. Sharon Patmon, an African-American woman who grew up working for Gibson’s 

Bakery, testified as follows when asked whether the accusations of racism and racial profiling 

made against the Gibson family and Gibson’s Bakery were true or false: 

Those are absolutely false. Matter of fact, when I first heard of the incident that 
you made reference to, I found it to be very ludicrous and absurd. I was literally 
appalled that those type of allegations would come out of an incident such as 
what happened at the bakery. My experience with the Gibson family, both 
professionally and personally have been anything but that. You know, I have, 
was welcomed to be a part of their business at a very early age and from that we 
continued to be friends throughout the years, as well as my entire family. 

 
[Patmon Aff. Tr., pp. 3-4 (emphasis added)] Mrs. Patmon is now a successful development 

professional for US Bank. 

Importantly, not even Defendants believe that Plaintiffs are racists.  During their 

depositions, both Meredith Raimondo and Oberlin College’s corporate representative testified 
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that they do not believe that David Gibson, Allyn W. Gibson, or Gibson’s Bakery are racists.  

[M. Raimondo Dep., pp. 14-17, 248; C. Reed R. 30(B)(5) Dep., pp. 7-13]. 

3. Defendants Refused to Even Consider Issuing a Retraction of the False 
Accusation that Plaintiffs are Racists. 

 
 Even with the strong evidence showing that Plaintiffs are not racists, Defendants 

absolutely refused to issue any kind of statement retracting the defamatory accusations against 

Plaintiffs or affirming the fact that Plaintiffs are not racists, despite receiving multiple requests to 

do so from Plaintiffs.  During his deposition, Oberlin community member Eddie Holoway 

testified as follows: 

 
 
[E. Holoway Dep., pp. 155-56].  This position was affirmed during the deposition of Oberlin 

College’s corporate representative: 
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[F. Protzman R. 30(B)(5) Dep., p. 16]. 

D. Oberlin College Initiated an Economic Boycott of Gibson’s Bakery. 
 

Although Defendants have claimed that they did not institute an economic boycott of 

Gibson’s Bakery, that is exactly what they did.   

As discussed above, on November 10, 2016, the Oberlin College Student Senate issued a 

proclamation specifically stating that Gibson’s Bakery “has a history of racial profiling and 

discriminatory treatment of students and residents alike” and calling for all business to be 

terminated with Gibson’s Bakery.  [M. Raimondo Vol. II Dep., Ex. R/3/4/19 No. 1].  The 

following day, Oberlin College issued a response.  [See, M. Krislov Vol. I Dep., Ex. 19].  The 

response was sent by Oberlin College President Marvin Krislov and Dean Raimondo and said: 
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[Id.].  The meaning of this communication is clear: there was an incident at Gibson’s Bakery that 

the College believed to be racially motivated and that the College expected Gibson’s not to 

discriminate against Oberlin College students.  It didn’t matter that the entire narrative of racial 

discrimination was untrue.  The message went on to say that: 

 

[Id.].  The meaning of this section is also clear: Oberlin College was congratulating and 

encouraging its Student Senate for issuing a defamatory proclamation condemning the Gibson’s.   

 But Oberlin College did not stop at congratulating its students.  It initiated its own 

boycott.  Prior to the protests, Gibson’s Bakery had been a long-term vendor for Bon Appetit 

Management Company (“Bon Appetit”), Oberlin College’s food service provider.  [See, M. 

Gross Aff., ¶ 6].15  During the long business relationship between Gibson’s Bakery and Bon 

Appetit, Bon Appetit employees were very satisfied with the quality of goods and level of 

customer service provided by Gibson’s Bakery.  [Id., ¶ 6].  Outside of the business relationship 

with Bon Appetit, Gibson’s Bakery also provided products, including specialty items and wine, 

directly to Oberlin College for various events.  [Id., ¶ 7].  Gibson’s Bakery always treated 

Oberlin College fairly and was willing to go above and beyond to fulfill orders for the college, 

including last minute orders for various meetings and events.  [Id., ¶ 8].    

                                                 
15 A true and accurate copy of Michelle Gross’s affidavit is attached hereto and included herein as Exhibit 6.  
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Despite this long-standing business relationship, during the protests, Dean Raimondo 

specifically instructed Michele Gross, who was the head of dining services for Oberlin College at 

the time, to stop serving Gibson’s Bakery products: 

 

[M. Raimondo Vol. II Dep., Ex. R/3/4/19 No. 17].  Then, starting on November 14, 2016, Dean 

Raimondo instructed Ms. Gross to cancel all orders placed with Gibsons: 

 

[Id.].  These instructions were not simply for Oberlin College to cease doing business with 

Gibson’s Bakery but also required Bon Appetit, a separate and distinct entity, to cease all 

business with Gibson’s Bakery.  To Michele Gross, the order from Raimondo to cease all 

business with Gibson’s Bakery was completely unwarranted and inappropriate.  (M. Gross Aff., 

¶ 10).  Indeed, Michele Gross asked Dean Raimondo to form a committee to discuss the 

Gibson’s Bakery business, but Raimondo ignored this request.  [Id., ¶ 11].  Importantly, this 

decision to terminate business with Gibson’s Bakery was specifically ratified by Marvin Krislov, 

who was the president of Oberlin College at the time.  [F. Protzman Dep., p. 153].   

 However, the support for the economic boycott of Gibson’s Bakery was not limited to 

Dean Raimondo and President Krislov.  Ben Jones, the Vice President of Communications for 

Oberlin College, specifically advocated for eliminating all business with Gibson’s Bakery, a 

REDACTED

REDACTED

REDACTED

REDACTED
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concept that Tita Reed, the Special Assistant to the President for Community and Government 

Relations, wholeheartedly agreed with: 

 

[C. Reed Dep., Ex. 18].  Oberlin College did not limit its advocacy for the boycott to internal 

communications with staff and administrators.  Oberlin Conservatory Dean Mary Kay Gray even 

shared these positions with students: 

 

[M. K. Gray Dep., p. 38, Ex. 5].  

E. Defendants Attempted to Leverage their Power in a Small Community. 
 

1. Defendants Insisted that Oberlin College Students should Not be 
Criminally Prosecuted the First Time they are Caught Stealing from 
Gibson’s Bakery. 

 
Highlighting their ill will, after the protests concluded, Defendants demanded that 

Gibson’s Bakery not prosecute student shoplifters and instead report those shoplifters to Oberlin 
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College.  In January of 2017, Dean Raimondo, Oberlin College Chief of Staff Ferdinand 

Protzman, Dave Gibson, and Oberlin community member Eddie Holoway met to discuss 

Defendants’ termination of business with Gibson’s Bakery.  Mr. Holoway, who has no interest in 

the outcome of this litigation, testified as follows: 

 

 
[E. Holoway Dep., pp. 153-54].  Mr. Holoway further testified that Oberlin College wanted first 

time shoplifters to receive a “free pass” when caught stealing at Gibson’s Bakery: 
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[Id., pp. 154-55].   

2. Defendants Demanded from Plaintiffs the Non-Prosecution of the Three 
Arrested Students as a Quid Pro Quo for the Resumption of Plaintiffs’ 
Decades-Long Business Relationship with Food Service Contractor Bon 
Appetit. 

 
 This ambivalence to the rule of law and Ohio’s criminal statutes is reinforced by the 

internal communications between Oberlin College administrators.  For instance, Tita Reed sent 

the following email requesting that Gibson’s be forced to “drop” all charges against Aladin, 

Whettstone, and Lawrence in exchange for Oberlin College resuming business with Gibson’s 

Bakery: 
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[C. Reed Dep., Ex. 19].   

F. The Defamation and Boycott of Plaintiffs Continues to this Day, Causing Severe 
Economic and Personal Damage 

 
The defamation and boycott of Plaintiffs that began in November of 2016 continues to 

this day.  Oberlin College has two chartered newspapers that receive money directly from the 

college: The Grape and The Oberlin Review.  [M. Raimondo Vol. I Dep., p. 118].  These 

newspapers each have a faculty advisor that is responsible for overseeing the newspapers and 

approving budget expenditures.  [Id., p. 117].  In a September 2018 edition, The Grape published 

an article that specifically identified the continued boycott of Gibson’s Bakery and the social 

implications of students shopping at Gibson’s Bakery: 

 

[F. Protzman Dep., Ex. 9].  

 Additionally, the defamatory student senate proclamation, which stated that Gibson’s 

Bakery “has a history of racial profiling and discriminatory treatment of students and residents 

alike” [see, M. Raimondo Vol. II Dep., Ex. 3/4/19 No. 1], was still prominently posted on a 
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bulletin board in Wilder Hall as late as November of 2017 [M. Raimondo Vol. II Dep., pp. 308-

09], months after the guilt, admissions of non-discrimination, and apologies of the three students 

were matters of public record and reported in the press.  Perhaps most importantly, when 

Plaintiffs exercised their constitutional rights to seek the repair of their reputations in the civil 

justice system by initiating this litigation, Defendants terminated all business transactions with 

Gibson’s Bakery, including instructing Bon Appetit to cease purchasing goods from Gibson’s 

Bakery: 

 

[Ex. 7].16 

 These represent merely a handful of instances.  The defamation of Gibson’s Bakery has 

been ongoing since the protests and continues to this day. 

II. LAW & ARGUMENT 
 

A. Standard of Review 
 

Ohio R. Civ. P. 56 is an “extraordinary” procedure that “represents a shortcut through the 

normal litigation process.”  AAAA Ents., Inc. v. River Place Comm. Urban Redevelopment Corp., 50 

Ohio St.3d 157, 161, 553 N.E.2d 597 (1990).  The burden of establishing the appropriateness of 

summary judgment is “strictly” on the moving party.  See id.; Hamlin v. McAlpin Co., 175 Ohio St. 

517, 196 N.E.2d 781 (1964), ¶ 2 of the syllabus; Byrd v. Smith, 110 Ohio St.3d 24, 2006-Ohio-

3455, 850 N.E.2d 47, ¶ 25. 

                                                 
16 A true and accurate copy of the email terminating business with Gibson’s Bakery is included herein as Exhibit 7. 
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In passing upon a summary judgment motion, the Court is required to view facts in a 

light most favorable to the non-moving party and to give that party the benefit of all reasonable 

inferences to be drawn from the underlying facts disclosed in the pleadings and affidavits.  

Hounshell v. American States Insurance Co., 67 Ohio St.2d 427, 433, 424 N.E.2d 311 (1981).  

See also Petrey v. Simon, 19 Ohio App.3d 285, 484 N.E.2d 257 (1st Dist.1984), ¶ 2 of the 

syllabus.  A movant is entitled to summary judgment in its favor, only if the Court correctly 

determines that: 

1. No genuine issue as to any material fact remains to be litigated; 
 
2. The moving party is entitled to judgment as a matter of law; and 
 
3. It appears from the evidence that reasonable minds can come to but one 

conclusion, and viewing such evidence most strongly in favor of the party 
against whom the motion for summary judgment is made, that conclusion 
is adverse to that party. 

 
Temple vs. Wean United, Inc., 50 Ohio St.2d 317, 327, 364 N.E.2d 267 (1977). 

Since a grant of summary judgment denies the non-moving party the right to try his or 

her claims to a jury, such motions must be viewed cautiously and sparingly allowed, with all 

doubts resolved against the movant.   Norris v. Ohio Std. Oil Co., 70 Ohio St.2d 1, 2, 433 N.E.2d 

615 (1982); Osborne v. Lyles, 63 Ohio St.3d 326, 333, 587 N.E.2d 825 (1992).  “The 

requirements of the rule must be strictly enforced.” Murphy v. City of Reynoldsburg, et al., 65 

Ohio St.3d 356, 360, 1992-Ohio-95, 604 N.E.2d 138.  

B. Defendant Oberlin College is Responsible for the Defamatory Statements Published 
by its Employees and Representatives During the Course and Scope of their 
Employment. 

 
1. Defendant Oberlin College is Responsible for Aiding and Abetting the 

Defamatory Statements of the Students at the Protests in Front of Gibson’s 
Bakery. 
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Defendant Oberlin College’s initial argument for summary judgment is that it is not 

responsible for the defamatory statements made by its students at the protests in front of 

Gibson’s Bakery.  [Oberlin College’s MSJ, pp. 8-9]  Defendant Oberlin College couches this 

argument under the auspices of in loco parentis, claiming that college students are adults and are 

responsible for their own actions.  [Id.]  However, said argument misses the mark.   

 The important question is not whether Oberlin College is responsible for the statements 

of the students.  Rather, what Plaintiffs have alleged since the initiation of this litigation is that 

Oberlin College is responsible for aiding and abetting the protesters in publishing the defamatory 

statements about Plaintiffs (in addition to outright participation).  Under Ohio law, “[a]ny act by 

which the defamatory matter is communicated to a third party constitutes publication.”  Hecht 

v. Levin, 66 Ohio St.3d 458, 460, 1993-Ohio-110, 613 N.E.2d 585 (citations omitted) (emphasis 

added).  Further, Ohio law recognizes that: 

As a general rule, all persons who cause or participate in the publication of 
libelous or slanderous matter are responsible for such publication.  Hence, one 
who requests, procures, or aids and abets another to publish defamatory matter is 
liable as well as the publisher. 

 
Cooke v. United Dairy Farmers, Inc., 10th Dist. Franklin No. 02AP-781, 2003-Ohio-3118, ¶ 25 

(citations omitted) (emphasis added).  See also, Murray v. Knight-Ridder, Inc., 7th Dist. Belmont 

No. 02 BE 45, 2004-Ohio-821, ¶ 104 (citations omitted) (“a person who requests, procures, or 

aids or abets in the publication of defamatory matter is liable.”) 

 There is substantial evidence in this case that Oberlin College employees, acting in the 

course and scope of their employment, aided and abetted the defamatory protests of Plaintiffs: 

 Newspaper reporter and editor Jason Hawk testified that Dean Raimondo stood 
“physically”, “authoritatively” and “logistically” with the students at the protests, 
“advocating for them” and “facilitating the protest.”  [Jason Hawk Vol. I Dep., pp. 
196-200; Ex. 4 thereto] Hawk made clear that Dean Raimondo “was more than a 
passive observer.” Instead, she was actively involved. [Id., p. 323]  
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 Dean Raimondo also physically blocked Hawk’s efforts to photograph the protesters. 

[Jason Hawk Vol. I Dep., p. 201; 259] 
 

 Dean Raimondo communicated to the protesters using a megaphone and instructed 
the protesters as to where they could seek food and refreshment that would allow 
them to continue the defamatory protests.  [Hawk Dep., p. 251] 

 

 Former Gibson’s Bakery employee Trey James also testified that Dean Raimondo 
used the megaphone to orchestrate, encourage and direct the protesters.   [C. James 
Dep., pp. 56, 70] 

 

 Oberlin community member Susan McDaniel testified that Dean Raimondo was right 
in the middle of the protests, speaking in an authoritarian tone, telling the protesters 
what to do, and encouraging the protesters in their actions.  [S. McDaniel Dep., pp. 
20-21] 

 

 Dean Raimondo instructed the protesters to use the copy machine in the Conservatory 
office to make more copies of the defamatory Flyer.  [C. James Dep., p. 56:13-20] 

 

 The protesters followed Raimondo’s instructions and proceeded to the Conservatory 
to make copies of the defamatory Flyer.  Oberlin employee Greta Williams testified 
that Oberlin Associate Dean Chris Jenkins told students that he believed Plaintiffs to 
be racist and agreed to print copies of the defamatory Flyer for the protesters at the 
Conservatory’s office.  [G. Williams Dep., pp. 26-27] 

 

 Dean Raimondo approved the use of college funds to purchase gloves for the 
protesters. [M. Raimondo R. 30(B)(5) Dep., p. 101, Ex. 13 to same]. 
 

 Dean Raimondo, using college resources, directed college employees to provide 
refreshments for the protesters.  [Id., pp. 106-08]. 
 

 Oberlin Police Sergeant Melissa Lett testified that Dean Raimondo interjected herself 
as the liaison or intermediary between the Oberlin Police Department and the 
protesters.  [M. Lett Dep., p. 28]. 

 

 Dean Raimondo enlisted other Oberlin College employees before and during the 
protest to facilitate the protests, as well. For instance, at 7:35am on November 10, 
2016, Raimondo sent an email to several employees setting up a meeting to discuss 
the protest that would commence later that morning.  [M. Raimondo Vol. II Dep., Ex. 
R/3/4/19 No. 2].  One of Raimondo’s lieutenants was Professor Jan Miyake.  [Id.]  
Professor Miyake thereafter instructed protesters on methods for publishing the 
defamatory materials, including advocating that protesters place the defamatory Flyer 
on car windshields.  [J. Miyake Dep., pp. 194-96, Ex. 27]. 

 



 

02261125-4 / 12000.00-0027 41 
 

 Oberlin administrator Tita Reed, while acting in the scope of her employment [see, C. 
Reed Dep., p. 53], met with the Oberlin Police Department before the protests began 
and also during the protests. Lieutenant McCloskey testified that the Police 
Department seeks to identify who the leaders or organizers of a protest are, so that 
they can meet with those organizers to discuss the ground rules for how the 
demonstration would go forward.  [McCloskey Dep., p. 74]  Here, Oberlin College’s 
Tita Reed served in that role, as no student organizers were ever identified. 
[McCloskey Dep., p. 259]. 

 

 Former Gibson’s Bakery employee, Samuel Fulkerson, testified that Dana Hamdan, 
the Associate Dean of Student Life for Oberlin, was present at the protests, using a 
megaphone, and encouraging the protesters in their chants.  [S. Fulkerson Dep., pp. 
122-24]. 

 
 Former Oberlin College employee Kristen Reynolds, while acting in the scope of her 

employment with ratification from Dean of Students Meredith Raimondo, grabbed 
items to block photographers and provided students with paper to make signs: 

 

 

[M. Raimondo Vol. II Dep., pp. 363-365, Ex. R/3/4/19 No. 16]. 

With regard to protests and demonstrations, Oberlin College specifically provides that at 

least one college official, starting with the Dean of Students (Dean Raimondo), is to attend the 

protests or demonstrations, in part, to “act in an advisory capacity to students.” [Ex. 8 at 
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OBERLIN_00250923].17 The stated purpose of the advisory capacity is to provide “an advisory 

opinion as to the suitability of the planned action and as to the possible penalties that might be 

imposed or recommended if an unsuitable action is carried out” or if the protest actions may 

violate “college regulations or civil laws.” [Id.] 

Simply put, Oberlin College faculty and administrators were actively involved in 

encouraging, organizing, and orchestrating the protests. Defendants defamed Plaintiffs directly.  

Moreover, there is certainly sufficient evidence to create a dispute of material fact as to whether 

Oberlin College aided and abetted the protesters as they defamed Plaintiffs.  See Cooke at ¶ 25 

[citations omitted]; Murray at ¶ 104 [citations omitted].   

2. Oberlin College is Responsible for the Actions Taken by its Employees 
During the Course and Scope of their Employment. 

 
Next, Oberlin College argues that it is not responsible for the actions of its employees.  

[Oberlin College MSJ, pp. 9-10].  However, Oberlin College is responsible for the actions of its 

employees undertaken during the course and scope of their employment under the doctrine of 

respondeat superior.  Importantly, the determination as to “whether an employee is acting within 

the scope of his employment is a question of fact to be decided by the jury.”  Osborne v. Lyles, 

63 Ohio St.3d 326, 330, 587 N.E.2d 825 (1992) (citations omitted) (emphasis added).  Thus, 

respondeat superior can be decided on summary judgment if, and only if, “the facts are 

undisputed and no conflicting inferences are possible.”  Id. (citations and internal quotations 

omitted).  Such is not the case here.  

3. Ohio Law, Including Binding Ninth District Precedent, Establishes that 
Defamation is a Tort that can be Based on Negligence. 

    
                                                 
17 A true and accurate copy of the Oberlin College Student Policies, which was produced to Plaintiffs by Defendants 
on February 22, 2019 as part of Defendants’ document production, is attached hereto and incorporated herein as 
Exhibit 8.  
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In the past several decades, significant changes have been made to Ohio’s defamation 

law.  As part of those changes, Ohio has instituted two levels of fault when analyzing defamation 

claims.  If the plaintiff is a public officer, public figure, or a limited-purpose public figure, the 

plaintiff is required to show actual malice in the publication of defamatory content.  See New 

York Times Co. v. Sullivan, 376 U.S. 254, 280-281, 84 S.Ct. 710 (1964).  However, if the 

plaintiff is a private figure, Ohio and constitutional law only require the plaintiff to prove that the 

defendant negligently published defamatory material.  See, Lansdowne v. Beacon Journal Pub. 

Co., 32 Ohio St.3d 176, 178, 512 N.E.2d 979 (1987).  As discussed in significant detail below 

(see, supra Sec. II(D)(3)(a)), Plaintiffs are private figures.  Thus, Plaintiffs need only show 

negligence in publishing defamatory statements.  See id. 

  Under binding case law from the Ninth District Court of Appeals, where a plaintiff is a 

private figure, defamation is a negligent tort rather than an intentional tort.  See Aronson v. City 

of Akron, 9th Dist. No. CA 19816, 2001 WL 326875 at *5 (April 4, 2001) (emphasis added) 

(“the common law tort of defamation is generally considered an intentional tort ... [but] [t]o be 

sure, when examining the elements of defamation, it is clear that a person can defame another 

through negligent conduct.”).  Price v. Austintown Local School Dist. Bd. of Ed., 178 Ohio 

App.3d 256, 2008-Ohio-4514, 897 N.E.2d 700, ¶ 25 (7th Dist.) (“In Ohio, the tort of defamation 

may be either negligent or intentional, depending on the context.”).  Because this is a case of 

negligent defamation, Plaintiffs need only satisfy the negligence standard for respondeat 

superior.  Put another way, Plaintiffs need only show that Oberlin College’s employees were 

acting in the course and scope of their employment.  Byrd v. Faber, 57 Ohio St.3d 56, 58, 565 

N.E.2d 584 (1991) (citations omitted).  Plaintiffs need not show that Oberlin College’s 

employees were acting in furtherance and for the benefit of the College.  Id. 
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 Regardless, even if this Court determines that Plaintiffs are limited-purpose public figures 

(they are not), there is substantial evidence showing that Oberlin College employees defamed 

Plaintiffs while acting in the course and scope of their employment and in furtherance of the 

College’s interest.  

a. Dean Raimondo and Former Oberlin Employee Julio Reyes 
Distributed the Defamatory Flyer at the Protests in the Course 
and Scope of their Employment. 

 
Dean Raimondo testified during her deposition that she was present for both days of the 

protests.  [See, M. Raimondo Vol. II Dep., pp. 256]  Further, during the Rule 30(B)(5) deposition 

of Oberlin College, Dean Raimondo testified, on behalf of the College, that she attended both 

days of the protest in the course and scope of her employment: 

 

 
 
[M. Raimondo R. 30(B)(5) Dep., pp. 20-21 (emphasis added)]   

In fact, former Oberlin College President Marvin Krislov testified that Oberlin College 

assigned responsibility for overseeing the protests at Gibson’s Bakery to employees including 

Dean Raimondo and Tita Reed.  [Krislov Dep. Vol. I, pp. 150:13- 151:14] Krislov “endorsed” 

their taking such responsibility.  [Id.] 
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Reporter Jason Hawk testified that Dean Raimondo approached him at the protests. 

[Hawk Depo., Vol. I, 133:25- 134:18] Raimondo attempted to physically obstruct Mr. Hawk’s 

efforts to photograph the protest multiple times. [Id., 134:15- 135:12; 136:12- 22; 139:10-19] 

Raimondo identified herself as the Oberlin College Dean of Students.  [Hawk Depo., Vol. II, 

263:13-15]  Then, the following happened:  

 
[J. Hawk Dep., p. 261 (emphasis added)].   

Likewise, former Gibson’s Bakery employee, Trey James, testified that Dean Raimondo 

published the defamatory Flyer by passing them out during the protest: 

 
*** 
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[C. James Dep., pp. 50, 73 (emphasis added)].  As discussed below, (see, supra Sec. II(D)(2)), 

the defamatory Flyer published by Dean Raimondo on multiple occasions blatantly defamed 

Plaintiffs. 

 Dean Raimondo’s subordinates followed suit.  As discussed above, Professor Miyake 

instructed protesters on methods of distributing the defamatory Flyers, such as placing them on 

car windshields.  Furthermore, at the time of the protests, Julio Reyes was a full-time staff 

member of Oberlin College’s Multicultural Resources Center under the supervision of Dean 

Raimondo.  [R. McDaniel Dep., p. 33] [M. Raimondo R. 30(B)(5) Dep., pp. 44-45]. Julio Reyes 

held a stack of the defamatory Flyers in his hand and was handing them out to people at the 

protest.  [R. McDaniel Dep., 52:22- 53:23].  As detailed by former Oberlin College employee, 

Rick McDaniel, who held the position of Chief of Security at Oberlin College for 15 years, Mr. 

Reyes published copies of the defamatory Flyer at the protests: 
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*** 

 

 

 [R. McDaniel Dep., p. 33].  

But Reyes was not satisfied with merely handing Mr. McDaniel the Flyer. Consistent 

with Dean Raimondo’s practices at the protest, Julio Reyes also physically confronted onlookers 

who dared to take photographs of the hostile protest.  When Mr. McDaniel attempted to take a 

few photographs, Reyes aggressively placed the stack of Flyers in front of McDaniel’s camera.  

[Id.]  During the encounter, Reyes told McDaniel three (3) times that Reyes was “with the 

College.”  [Id., pp. 52-53, 49-50] When McDaniel told Reyes he would just wait until Reyes left 

to take the photographs, Reyes replied, “I have all day.  I’m with the college.”  [Id., p. 75]  

Sergeant Victor Ortiz, formerly of the Oberlin Police Department, corroborates the 

encounter and he personally observed Reyes waving the stack of Flyers in front of McDaniel’s 

camera.  [V. Ortiz Aff., ¶ 13]18  When Sgt. Ortiz asked if there was a problem and informed 

Reyes that people were allowed to take photographs on public property, Reyes departed and 

walked toward his superior, Dean Raimondo, who was then talking to protesters on a bullhorn.  

                                                 
18 A true and accurate copy of the affidavit executed by Sergeant Victor Ortiz is included herein as Exhibit 9. 
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[R. McDaniel Dep., p. 75]  Sgt. Ortiz became so concerned about the aggressive behavior of 

Oberlin College students and administrators that he warned another Dean of Oberlin College 

(who was a friend of Sgt. Ortiz) that he would need to consider contacting the Lorain County riot 

unit to assist. [V. Ortiz Aff., ¶ 14] 

There is also no question that Dean Raimondo and Mr. Reyes published the defamatory 

Flyer in furtherance of college business.  Oberlin College’s own policies identify the Dean of 

Students, i.e. Dean Raimondo, and her designees as the spokespeople for the College at all 

student protests, whether on or off campus: 

   
[Ex. 8 at OBERLIN_00250923].  Thus, not only were Dean Raimondo and Mr. Reyes attending 

the protests in the course and scope of their employment, but they also had specific authority 

from Oberlin College to speak on behalf of the College at the protests.     

Finally, Dean Raimondo concedes that her actions at the protests occurred in the course 

of her employment and in furtherance of college business.  For instance, Dean Raimondo 

suggests that she interacted with and published the defamatory Flyer to Mr. Hawk in an effort to 

“deescalate” a potentially contentious situation between the local news reporter and various 

student protesters.  [M. Raimondo Vol. II Dep., pp. 393-395].  While Defendants’ pretext for 

their conduct is dubious, there can be no dispute that such conduct occurred during the course of 

employment and was actually endorsed by Oberlin College. 
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At the very minimum, there is a genuine dispute of material fact as to whether Dean 

Raimondo and other employees’ publication of defamatory materials occurred in the course and 

scope of their employment and in furtherance of the College’s interests.  

b. Other Oberlin College Employees Aided and Abetted the 
Protesters While Acting in the Course and Scope of their 
Employment with the College. 

 
As discussed in detail above, see supra Sec. II(C)(1), numerous Oberlin College 

employees, including Dean Raimondo and administrator Tita Reed, aided and abetted the 

protesters in their defamation of Gibson’s Bakery, or outright defamed Plaintiffs.  There is no 

question that this aiding and abetting was carried out in the scope and course of employment 

with Oberlin College.  As discussed above, Dean Raimondo testified on behalf of Oberlin 

College that she attended the protests in the course of her duties as Vice President and Dean of 

Students of the College.  [M. Raimondo R. 30(B)(5) Dep., pp. 20-21].  Tita Reed also testified 

that her meetings with the Oberlin City Police Department were conducted in the course and 

scope of her employment: 

 
*** 
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[C. Reed Dep., pp. 52-53] Former President Krislov confirmed Dean Raimondo and Ms. Reed’s 

authority while they were present at the protests. [M. Krislov Vol. I Dep., pp. 150-151] 

 Thus, the individuals who were aiding and abetting the protesters in their defamation of 

Plaintiffs were acting in the course and scope of their employment with Oberlin College and in 

furtherance of college business, thereby subjecting the College to liability for those actions.  

C. Defendants’ Refusal to Issue a Retraction of its Defamatory Conduct and 
Statements is Relevant to the Issue of Malice. 

 
Defendants next argue, citing Citizens United v. Fed. Election Com’n, 558 U.S. 310, 130 

S.Ct. 876 (2010), that Plaintiffs cannot force them to speak under the First Amendment.  [See 

Oberlin College’s MSJ, p. 10]19  This argument reflects Oberlin College’s lack of understanding 

of the First Amendment.  The First Amendment and the Fourteenth Amendment (through which 

the Bill of Rights is applied to the states) restrict government action, not the actions of private 

individuals or entities.  See The Civil Rights Cases, 109 U.S. 3, 23, 3 S.Ct. 18 (1883) (“until 

some State law has been passed, or some State action through its officers or agents has been 

taken, adverse to the rights of citizens sought to be protected by the Fourteenth Amendment, no 

legislation of the United States under said amendment, nor any proceeding under such 

legislation, can be called into activity, for the prohibitions of the amendment are against State 

laws and acts done under State authority.”).  Plaintiffs are not state or government actors and are 

not limited by the First Amendment.   

Regardless, Oberlin College’s argument misses the point.  After the defamatory protests, 

Plaintiffs requested on at least two occasions that Defendants issue a retraction of the defamatory 

                                                 
19 Defendants also devote an entire section of their brief arguing that “educational malpractice” is not recognized by 
Ohio and cannot be used as a basis to force Defendants to speak.  [Oberlin College’s MSJ, p. 11]  This argument, 
like the erroneous claim that Plaintiffs are trying to force Defendants to speak, has no bearing or relevancy to this 
case.  
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statements that Plaintiffs are racists and have a long account of racial profiling and 

discrimination.  In response to these reasonable requests, Defendants outright refused to issue 

any statement retracting the accusations of racism or affirming that Plaintiffs are not racist.  [F. 

Protzman R. 30(B)(5) Dep., pp. 15-17, E. Holoway Dep., pp. 155-156]  Under Ohio’s 

defamation law, a defendant’s refusal to issue a retraction of defamatory material is relevant to 

the issue of malice.  See, e.g. Anderson v. WBNS-TV, Inc., 10th Dist. Franklin No. 17AP-660, 

2018-Ohio-761, ¶ 8 (“The fact that [defendant] failed to distribute a retraction supports the 

common law presumption of malice”).  Thus, Plaintiffs’ underlying claims are not based on 

Defendants’ refusal to issue a retraction.  Instead, Defendants’ refusal merely heightens the 

egregiousness of Defendants’ conduct and is instructive on the issue of malice.  

D. There are Genuine Disputes of Material Fact on Count One of Plaintiffs’ 
Complaint for Libel against Defendants. 

 
To state a claim for libel defamation, the plaintiff must show five (5) elements: 

(1) a false and defamatory statement; 

(2) about plaintiff; 

(3) published without privilege to a third party; 

(4) with fault of at least negligence on the part of the defendant; and 

(5) that was either defamatory per se ... or caused special harm to the plaintiff. 

Gilbert v. WNIR 100 FM, 142 Ohio App.3d 725, 735, 756 N.E.2d 1263 (9th Dist. 2001), citing 

Gosden v. Louis, 116 Ohio App.3d 195, 687 N.E.2d 481 (9th Dist. 1996). 

 Defendants claim that Plaintiffs fail to meet the first (as it relates to a defamatory 

statement), third, and fourth elements. The record, and Ohio law, requires denial of Defendants’ 

Motions. 
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1. Defendants Published Defamatory Material about Plaintiffs. 
 

In order to satisfy the ‘publication’ element of defamation, a plaintiff simply needs to 

show any intentional or negligent act which communicates the defamatory matter to a third 

party.  Gilbert, 142 Ohio App.3d at743, citing 3 Restatement of the Law 2d, Torts (1965), 

Section 577(1) (“Any act by which the defamatory matter is communicated to a third party 

constitutes publication.”) (Emphasis added.); see Gosden, 116 Ohio App.3d 195. A plaintiff may 

satisfy this element by showing the defendant acted negligently and that the negligent act caused 

the publication. Hecht, 66 Ohio St.3d 458.  

The publishing act need only communicate the defamatory matter to one person. Gilbert, 

142 Ohio App.3d at 743.  Here, Defendants clearly communicated the defamatory statements20 

about Plaintiffs to third parties. 

a. Defendants Published the Defamatory Flyer. 
 

It is undisputed that Dean Raimondo distributed the defamatory Flyer to Jason Hawk.  

That act alone is sufficient to satisfy the ‘publication’ element. “Any act by which the 

defamatory matter is communicated to a third party constitutes publication.”  Id. Reasonable 

minds could certainly conclude that Defendants’ “eagerness” to distribute the defamatory Flyer 

constitutes intentional communication.  [See Jason Hawk Vol. II Dep., p. 261]. Regardless, Ohio 

law requires even less.  Publication exists when a defamatory matter is communicated by a 

negligent act, as well. Id. 

Moreover, the evidence demonstrates that Raimondo and her subordinates, including 

Julio Reyes, distributed the defamatory Flyer to others, as well.  [See C. James Dep., pp. 50, 55, 

                                                 
20 With regard to Plaintiff’s liable and slander claims, Plaintiffs will be addressing herein only those specific 
statements identified within Defendants’ Motions. By limiting the discussion to those statements, Plaintiffs are not 
conceding that these are the only defamatory statements made by Defendants. 
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73; R. McDaniel Dep., p. 33].  In addition to the physical publishing of the defamatory Flyer 

(handing it to third parties), Jan Miyake instructed students that they could place the defamatory 

Flyer on the windshields of cars in an effort to expand the scope of distribution. [J. Miyake Dep., 

pp. 125-127; Ex. 27 to same]. Defendants also placed the defamatory Flyer in the mailbox of at 

least one community member. [D. Gibson Vol. II Dep., p. 428]. Each of these actions constitutes 

a separate act of publication.  

b. Defendants Published the Student Senate Resolution. 
 

At all times relevant, Dean Raimondo has served as the Oberlin College Student Senate 

Advisor.  [M. Raimondo Vol. II Dep., pp. 259, 302].  During the evening of the first day of 

protests, the then-Oberlin College President, Marvin Krislov, sent an email to two influential 

members of the Student Senate: 

 

[M. Krislov Vol. I Dep., Ex. 10]. Merely 45 minutes later, the Student Senate sent a Resolution 

to their Advisor, Dean Raimondo, and President Marvin Krislov. [Id., Ex. 11].  The Resolution 

states that “we find it important to share a few key facts.”  [M. Raimondo Vol. II Dep., Ex. 

R/3/4/19 No. 1].  The Resolution goes on to state that “Gibson’s has a history of racial profiling 

and discriminatory treatment of students and residents alike.”  [Id.]. 

 Defendants permitted the defamatory Resolution to be distributed throughout campus.  

Moreover, Defendants provided a prominent public display for the Resolution in the College’s 

Wilder Hall.  Wilder Hall serves as a student union and central hub of activity on campus. 
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[Raimondo Dep., pp. 306-308; M. Krislov Vol. I Depo., pp. 174-175].  Further, Wilder Hall is 

also the location of Dean Raimondo’s office.  [M. Krislov Vol. I Depo., pp. 174-175]. 

Within their student policies, Defendants tell their students that “the exercise of free 

speech does not extend to language that is intimidating or harassing to individuals, or that creates 

a hostile environment for particular members of the community.” [Ex. 8 at OBERLIN_250904]. 

Students are warned that the “freedom accorded student editors and managers recognizes 

adherence to the canons of responsible journalism and reporting, e.g., the avoidance of libel, 

undocumented allegations, attacks on personal integrity, harassment, and slanderous 

innuendo.” [Id. at OBERLIN_250908-250909 (emphasis added)]. Defendants further warn their 

students that they must comply with all laws and that their status as students does not grant them 

“special immunity.” [Id. at OBERLIN_250910].  

In its written policies, Oberlin College purportedly “deems inappropriate any actions that 

intrude upon the rights of other members of the community, including reasonable expectations of 

peace and privacy, and tactics or behavior that include coercion, intimidation, or harassment.” 

[Id. at OBERLIN_250922].  In practice, however, Defendants trampled upon the rights of 

longtime community members by viciously attacking the Gibsons and destroying the reputation 

that the family had built over 130 years.  The proclamation that “Gibson’s has a history of racial 

profiling and discriminatory treatment of students and residents alike” remained on public 

display in Wilder Hall for over a year, serving as a persistent defamatory attack on the Gibsons 

for all students, faculty, and visitors to see. [Raimondo Dep., p. 308] 

Defendants blatantly ignored their own policies by displaying the defamatory Resolution 

in Wilder Hall. Further, Defendants aided and abetted their students in defaming Plaintiffs. 
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Cooke, 2003-Ohio-3118, ¶ 25 (“[O]ne who requests, procures, or aids and abets another to 

publish defamatory matter is liable as well as the publisher.”) (Emphasis added.). 

c. Defendants Endorsed the Defamatory Student Senate Resolution. 
 

The Student Senate asked President Krislov to provide even further support for the 

proclamations set forth in the Resolution. [Krislov Vol. I Dep., pp. 256-260; Ex. 18].  Oberlin 

College administration was happy to comply.  Less than 24 hours after the Student Senate passed 

its Resolution, President Krislov and Dean Raimondo issued a response to the Resolution on 

November 11, 2016. [Krislov Vol. I Dep., p. 223] They emailed this response to the students21, 

staff22, and also caused it to be published in The Oberlin Review where it remains online at the 

The Oberlin Review website to this day:23 

 

 

Did President Krislov and Dean Raimondo reject the defamatory statements being made 

at the protests, in the Flyer, and in the Student Senate Resolution? Did Defendants distance 

themselves from those defamatory statements? No. Defendants’ “Response” to the Student 

Senate Resolution was to commend the Student Senate for their leadership and condemn 

Plaintiffs.  [Ex. D to Raimondo Aff.]. 

                                                 
21 [Krislov Vol. I Dep., pp. 223, 267-68] 
22 [Krislov Vol. I Dep., p. 268] 
23 The article can be found at https://oberlinreview.org/11768/opinions/krislov-raimondo-respond-to-gibsons-
incident/ (last visited March 13, 2019). 
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In the midst of the protests, and fresh on the heels of the defamatory statements in the 

Student Senate Resolution, President Krislov and Dean Raimondo offered the following praise: 

 

[M. Krislov Vol. I Dep., Ex. 19]. In responding to the Student Senate’s Resolution, President 

Krislov testified that it was important to “give them [Student Senate] sort of general props.” 

[Krislov Vol. I Dep., p. 259].   

In their Response, President Krislov and Dean Raimondo expressed that they were 

already aware of deeply disturbing unreported facts concerning Gibson’s and that the College 

was committed to determining whether the discrimination at Gibson’s was “an isolated incident” 

or part of “a pattern”: 

 

[Id.] 

 The Defendants’ Response to the Resolution, which both commends the Student Senate 

and condemns Gibson’s, is yet another separate defamatory publication.  As will be discussed 

below, Defendants’ intimation that they possessed deeply troubling and undisclosed facts about 

Gibson’s presents a classic example of actionable defamation.  

d. Defendants Cannot Rely on Re-Publication as a Defense Because Ohio 
Law Does Not Recognize that Defense. 

 
Dean Raimondo attempts to escape liability for disseminating the defamatory Flyer based 

on an argument that she was merely republishing the Flyer when she handed it to Jason Hawk. 
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[Dean Raimondo’s MSJ pp. 5-6]. First, Jason Hawk is not the only person to whom Dean 

Raimondo distributed the Flyer.  [C. James Dep., pp. 50, 55, 73].  Second, Ohio law does not 

recognize a republication defense for defamation claims.  

It is not surprising that Dean Raimondo fails to cite to any Ohio authority to support her 

republication argument. Ohio has specifically rejected the “republication” defense. Fowler v. 

Chichester, 26 Ohio St. 9 (1874); Haines v. Welling, 7 Ohio 250 (1835); Stresen-Reuter v. Hull, 

6th Dist. Sandusky No. S-89-27, 1990 WL 109877, *6 (“Appellee's second contention is not 

persuasive because Ohio courts have long recognized that a person can be liable for defamation 

even when the person's action amounted only to a republication of defamatory statements uttered 

by another.”); Katz v. Enzer, 1st Dist. Hamilton No. 800105, 1981 WL 9694, *2 (“One who 

repeats a defamatory statement is liable for that republication, even if the originator of the 

statement is identified.”); Sawyer v. Devore, 8th Dist. Cuyahoga No. 65306, 1994 WL 614978, 

*14 (“In Ohio, one who repeats a libelous statement is liable for republication of the libelous 

statement.”); Todd v. East Liverpool Pub. Co., 19 Ohio C.D. 155, 1906 WL 671 (Ohio Cir. Ct. 

1906), aff'd, 81 Ohio St. 521, 91 N.E. 1128 (1909) (“A libelous article does not cease to be a 

libel because the party charged was simply repeating what some other body told him, or that he 

heard some other one say.”); Theiss v. Scherer, 396 F.2d 646, 648–49 (6th Cir.1968) (applying 

Ohio law, the court stated: “We agree with appellant that one may not avoid the consequences of 

making a libelous statement merely by saying that he is repeating the words of another, even 

when that person is identified.”).   

Pursuant to established Ohio law, Defendants cannot dodge liability by arguing that they 

were merely repeating someone else’s defamatory statement.  

2. Defendants’ Defamatory Statements are not Protected Opinions. 
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Defendants’ defense that the defamatory statements at issue are protected opinions is not 

supported by Ohio law or the facts in evidence. Defendants’ opinion defense quickly falls apart 

when one actually examines the entirety of the defamatory statements at issue and the context in 

which such statements were made, as Ohio law requires. For the reasons to be discussed below, 

all of the defamatory statements at issue suggest they are supported by verifiable facts, such as a 

“LONG ACCOUNT of RACIAL PROFILING,” and are therefore not opinions.  

a. A Plaintiff may Bring a Defamation Claim in Ohio Based Merely 
upon being Called a Racist. 

 
Contrary to Defendants’ suggestion, a publication stating that someone is “racist”, in and 

of itself, can constitute actionable defamation under Ohio law.  

In Lennon v. Cuyahoga Cty. Juvenile Court, 8th Dist. Cuyahoga No. 86651, 2006-Ohio-

2587, the Eighth District Court of Appeals acknowledged that calling someone a racist may 

constitute defamation per se.  Id. at ¶¶ 26, 30 (“In the instant case, the specific language used is 

unambiguous. One co-worker told another co-worker that appellant was a racist.”).  

The court, in Lennon, acknowledged that branding someone a racist can be defamatory 

on its face and “weighs heavily toward actionability, as we cannot think of a scenario in which 

these words are not pejorative.”  Id. at ¶ 30.  Likewise, former President Marvin Krislov, current 

Oberlin College Chief of Staff, Ferdinand Protzman, and current Chair of the Oberlin College 

Board of Trustees, Chris Canavan, all agree that being called a racist is one of the worst, most 

damaging things one may be called. [Marvin Krislov Vol. I Dep., pp. 67-69 (“I would agree it's a 

very negative thing, very, very negative.”); Ferdinand Protzman Dep., pp. 313-314; Terence 

Canavan Dep., p. 147:12-15].  

In considering the totality of the particular circumstances involved in Lennon, the court 

ultimately determined that the accusation of racism was an opinion, because it occurred in the 
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context of mere workplace “water-cooler chitchat” and the speaker did not intimate he possessed 

any undisclosed facts supporting the statement.   See id. at ¶¶ 30-31.  The court acknowledged 

that, under other circumstances and context, Ohio law certainly supports an actionable 

defamation claim for a statement that one is racist.  As described throughout this brief, the 

Defendants’ statements went well beyond merely referring to Plaintiffs as “racist.”  Defendants’ 

statements were far from mere “water-cooler chitchat.”  Moreover, each of Defendants’ 

statements intimated that they were based on factual information, including undisclosed facts, 

within Defendants’ possession. 

In 2017, the Tenth District Court of Appeals also held that calling someone a racist alone 

could constitute actionable defamation. In Webber v. Ohio Dept. of Pub. Safety, 10th Dist. No. 

17AP-323, 2017-Ohio-9199, 103 N.E.3d 283, the court explained that under Ohio law, “‘being 

referred to as racist may, at times, constitute defamation per se.’” Id. at ¶ 36. 

Likewise, the Sixth Circuit Court of Appeals has acknowledged that the term “racist” has 

a well-defined and understood meaning, thereby making it “capable of being defamatory.” 

Armstrong v. Shirvell, 596 Fed.Appx. 433, 441 (6th Cir.2015), citing Milkovich, 497 U.S. 1 

(upholding a defamation verdict for a claim which was based, in part, on an accusation of 

racism), and Connaughton v. Harte Hanks Commc'ns, Inc., 842 F.2d 825 (6th Cir.1988). Other 

courts have upheld defamation verdicts or judgments which were based on allegations of racism. 

See Afro-Am. Pub. Co. v. Jaffe, 366 F.2d 649, 653 (D.C.Cir.1966). 

The cases discussed above demonstrate that calling someone a racist can constitute 

actionable defamation. They also reinforce the need for a court to examine the totality of the 

circumstances surrounding each defamatory statement.  
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b. The Determination of Whether a Statement is an Opinion Examines 
the Totality of the Circumstances Surrounding the Statement. 

 
Ohio has adopted a totality of the circumstances test to determine whether a statement is 

an opinion or a statement of fact. In describing the test, the Ohio Supreme Court has stated: 

In Scott we adopted a totality of the circumstances test to be used when 
determining whether a statement is fact or opinion. Specifically, the court should 
consider: the specific language used, whether the statement is verifiable, the 
general context of the statement, and finally, the broader context in which the 
statement appeared. 
 

Vail v. The Plain Dealer Publishing Co., 72 Ohio St.3d 279, 282, 649 N.E.2d 182 (1995), citing 

Scott v. News-Herald, 25 Ohio St.3d 243, 496 N.E.2d 699 (1986). No one factor is dispositive. 

Id. Instead, the test is “fluid,” 

Every case will present facts that must be analyzed in the context of the general 
test. Each of the four factors should be addressed, but the weight given to any one 
will conceivably vary depending on the circumstances presented. 

 
Id. 

 Here, the circumstances plainly reveal that Defendants’ defamatory statements do not 

constitute mere ‘opinions.’ 

c. A Statement is Not an Opinion when the Defendant Intimates that he 
or she is Basing the Statement on Nondisclosed Facts. 

 
As will be discussed in greater detail below, the defamatory Flyer, for example, stated: 

“This [Gibson’s Bakery] is a RACIST establishment with a LONG ACCOUNT of RACIAL 

PROFILING and DISCRIMINATION.” (Emphasis added.) [Ex. 18 to Defendants’ MSJs]. 

Defendants focus solely on the portion of this sentence preceding the word “with.” However, the 

statement submits that the claim is supported by a “LONG ACCOUNT” of racial profiling and 

discrimination. After all, a “long account” suggests that there exists a documented record, and 

compilation, of a pattern of racial profiling and discrimination events. This makes the entire 
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statement, and each subpart, verifiable, thereby weighing heavily in favor of a determination that 

they are (false) statements of fact rather than protected opinions. See Lennon, 2006-Ohio-2587, ¶ 

30. 

Likewise, the defamatory Student Senate Resolution expressly prefaces its defamatory 

remarks by announcing “we find it important to share a few key facts” before going on to state 

that “Gibson’s has a history of racial profiling and discriminatory treatment of students and 

residents alike.” [Exh. C to Raimondo Aff.].  Again, the publication suggests that its conclusions 

are based on verifiable facts, thus eliminating the argument that it offers mere opinions.  

Additionally, the defamatory Flyer and Resolution go even further to claim an owner of 

Gibson’s Bakery violently assaulted a member of the Oberlin community. Thus, Defendants 

accused Plaintiffs of committing a crime. R.C. 2903.13 (criminalizing assault). None of these 

statements is ambiguous, thereby weighing heavily in favor of actionability. See id. 

Moreover, in the midst of the protests, and in direct response to the Student Senate 

Resolution, President Krislov and Dean Raimondo widely published their joint statement 

commending the Student Senate for the Resolution and condemning Plaintiffs. [Exh. D to 

Raimondo Aff.].  This statement published Defendants’ conclusions to those persons, far and 

wide, who had not been present at the protests to observe Oberlin College on the bullhorn, 

passing out the Flyer, copying the Flyer, pumping fists, and chanting.   

The Krislov-Raimondo statement represents the classic case where the publishers of the 

defamatory statement intimate that they are in possession of unreported facts that support the 

statements.  President Krislov and Dean Raimondo expressly stated they possessed information 

demonstrating there was “more to the story than what has been generally reported” and that they 

were “deeply troubled” by these undisclosed facts. [Id.]. They condemn Plaintiffs for 
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discrimination and represent that the College “will commit every resource to determining” 

“whether this is a pattern and not an isolated incident.” [Id.]. This statement fully implies that 

Plaintiffs’ alleged discriminatory conduct could be verified through investigation.  In fact, the 

statement suggests that such an investigation (in which the College came into possession of 

previously undisclosed facts) had already concluded that Plaintiffs were guilty of racial profiling 

and discriminatory conduct on November 9, 2016.  The statement suggests that the College 

resolved to continue that factual investigation in order to determine whether there had also been 

a pattern of such behavior. 

These statements by the President and Dean of Students are impactful and highly 

influential.  This is not surprising, as students, faculty, staff, and the community undoubtedly 

expect an institution of higher learning—which has tremendous resources—to base its public 

statements on facts, research, and analysis rather than mere off-the-cuff “water-cooler chitchat.” 

While the Student Senate Resolution was eventually (after more than a year) taken down 

from its prominent display in Wilder Hall, the Krislov-Raimondo joint statement remains on the 

internet to this day and will permanently cast a shadow over the Gibson family. 

James Walsh, a former professor at Oberlin College, sent an email to President Krislov 

taking issue with the Krislov-Raimondo statement, specifically pointing out the statement shows 

the College joined and affirmed the protestors’ statements for the purpose of crushing a small 

business. [J. Walsh Dep., Ex. 19]. Others, including Oberlin College alumni, also voiced their 

frustration with the College’s treatment of the Gibsons. When faced with such questioning, 

Defendants once again intimated that they were in possession of undisclosed information that 

would support the attacks that Plaintiffs were racist. For instance, President Krislov 

acknowledged that he would tell disgruntled alumni that “[T]here may be more here than you 
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know” that would support the statements that Plaintiffs unfairly treated persons of color.  

[Krislov Dep. Vol. 2, pp. 427:21- 429:11].  [Ex. D to Raimondo Aff.]. Such statements fully 

imply that the accusations against Plaintiffs could be verified through investigation, and that 

Defendants were in possession of undisclosed facts that confirm the racism charges.  

Likewise, Oberlin College’s Africana Studies Facebook page post is not an opinion. It 

states that Plaintiffs “profile black students.” [Complaint, ¶ 49]. Once again, that publication 

suggests a verifiable statement of fact, not a protected opinion. 

After examining the actual content of the statements at issue, the Court must conclude 

that the first prong weighs in favor of actionability. 

The second prong, whether the statements are verifiable, is also satisfied. Initially, as 

discussed above, the defamatory statements suggested the claim of racism was supported by 

known, undisclosed facts, including a “long account” of racial profiling and racial 

discrimination. This strongly supports holding the statements were verifiable.   

Moreover, accusing a business of being a racist establishment or a business owner of 

being a racist can be verified. In fact, the Oberlin City Police Department went down that very 

path when it conducted a statistical review of the racial makeup of shoplifting arrests at Gibson’s 

Bakery. Shortly after the shoplifting incident and the demonstrations, the Oberlin City Police 

Department conducted a statistical analysis of apprehended shoplifters at Gibson’s Bakery. [Lt. 

McCloskey Vol. I Dep., pp. 21-30]. That study sought to determine the racial makeup of 

apprehended shoplifters. [Id.]. The study revealed that the majority of apprehended shoplifters 

were not racial minorities. [Id.]. Of the 40 adults arrested for shoplifting at Gibson’s Bakery from 

2011 through November 14, 2016, 32 were Caucasian. [Id.]. The existence of this law 

enforcement study weighs heavily in favor of Plaintiffs’ position on verifiability. 
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Further, claiming someone commits discrimination based on a particular characteristic, 

such as race or disability, is verifiable. To hold otherwise would completely undermine all 

disability or employment discrimination laws. Courts throughout Ohio, both state and federal, 

routinely hear cases involving discrimination, including racial discrimination. See Williams v. 

Spitzer Auto World Amherst, Inc., 9th Dist. Lorain No. 07CA009098, 2008-Ohio-1467, ¶ 1424. A 

claim for racial discrimination within an employment context must rely upon evidence of actual 

discrimination, meaning the plaintiff must prove that he or she was discriminated against based 

on his or her race. Id. at ¶ 15 (“Plaintiffs may show that they were the victims of a discriminatory 

practice by either direct evidence or indirect evidence…”) Regardless of which approach the 

plaintiff chooses (direct or indirect evidence of discrimination), the trier of fact is tasked with 

examining the evidence to verify the discriminatory act took place. With regard to the indirect 

approach, “a plaintiff may make a prima facie showing of discrimination by establishing that he 

(1) was a member of a protected class, (2) suffered an adverse employment action, (3) was 

qualified for the position, and that (4) a comparable nonprotected person received better 

treatment.” Id. at ¶ 16, citing Mitchell v. Toledo Hosp., 964 F.2d 577 (C.A.6, 1992); Plumbers & 

Steamfitters Joint Apprenticeship Committee v. Ohio Civ. Rights Commission, 66 Ohio St.2d 

192, 197, 421 N.E.2d 128 (1981); Marbley v. Metaldyne Co., 9th Dist. Summit No. 21377, 2003-

Ohio-2851, ¶¶ 7-13; Dunlap v. Tennessee Valley Auth., 519 F.3d 626, 629–31 (6th Cir.2008). 

The point here is that racial discrimination cases are subject to verification through direct or 

indirect evidence. As a result, Defendants’ accusation that Plaintiffs discriminate based on race is 

verifiable, and thus, is not an opinion. 

                                                 
24 “It is an unlawful discriminatory practice for any employer to ‘discharge without just cause, to refuse to hire, or 
otherwise to discriminate against [a] person with respect to hire, tenure, terms, conditions, or privileges of 
employment, or any matter directly or indirectly related to employment[,]’ on the basis of, among other things, race. 
R.C. 4112.02(A).” 
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Likewise, claiming someone profiles based upon race can be verifiable. For instance, 

claims of racial profiling are brought with regard to use of preemptory strikes on prospective 

jurors. See Hicks v. Westinghouse Materials Co., 78 Ohio St.3d 95, 676 N.E.2d 872 (1997); State 

v. Hicks, 6th Dist. Wood No. WD-02-44, 2004-Ohio-2780, ¶¶ 17-20. Courts do not merely 

decide those claims on a mere allegation of illegal profiling. Instead, they undertake an intensive 

analysis to verify whether an improper intent lay behind the preemptory strike, meaning they 

attempt to verify the claim of profiling or discrimination. Id. 

Finally, accusing someone of a crime, such as assault, can be verified. Jorg v. Cincinnati 

Black United Front, 1st Dist. No. C-030032, 153 Ohio App.3d 258, 792 N.E.2d 781, ¶ 18 (1st 

Dist.2003); Condit v. Clermont Cty. Rev., 110 Ohio App.3d 755, 759–62, 675 N.E.2d 475 (12th 

Dist.1996) (acknowledging that accusations of criminal misconduct can be verified through a 

trial). 

Based on the foregoing, each of Defendants’ defamatory statements is verifiable, thereby 

weighing heavily in favor of actionability. 

d. The General Context of a Deliberate and Calculated Protest Directed 
Against Plaintiffs Weighs Heavily in Favor of Actionability. 

 
The third prong, the general context in which the defamatory statements were 

disseminated, also favors Plaintiffs’ position. The statements, which initially were contained 

within the defamatory Flyer, were created for use in a deliberate and calculated campaign 

directed against specific private citizens. The statements were specifically used to target 

Plaintiffs’ reputation within the Oberlin community, including potential customers. They were 

used to convey a specific message (that Plaintiffs were racists and violently targeted racial 

minorities) in hopes of driving business away from Plaintiffs.  Defendants were very successful 



 

02261125-4 / 12000.00-0027 66 
 

in doing so, as they have acknowledged achieving a complete smearing of Plaintiffs’ name and 

brand: 

 

 
*** 

 
 

 [J. Miyake Dep., pp. 342-343, Ex. 25].  

 Another important consideration under the third prong (general context of the 

statements), especially in this case, is the financial position of the speaker relative to the 

community in which the statement is made. In Mauk v. Brundage, 68 Ohio St. 89, 67 N.E. 152 
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(1903), the Ohio Supreme Court emphasized the importance of a defendant’s financial condition 

when deciding whether a reasonable listener would believe and give weight to that defendant’s 

statements.  

The Ohio Supreme Court affirmatively held that evidence of a defendant’s financial 

condition is highly relevant in a defamation case because it bears “upon the influence the 

defendants may have had in the community, and the importance which the people of the 

community would naturally attach to their utterances.” Id. at 100. Here, Oberlin College had an 

endowment in the amount of $753,494,000 in 2016. [See Oberlin College’s Financial 

Statement25] Oberlin College’s significant financial position would naturally cause a reasonable 

listener to attach greater importance to its statements. Oberlin College undoubtedly exerts a great 

deal of influence within the Oberlin community. [See D. Gibson Vol. I Dep., pp. 164-165; E. 

Gaines Dep., pp. 113-117; R. McDaniel Dep., pp. 16-17]. Again, the fact that the defamatory 

statements were published by a powerful institution of higher learning, with unlimited resources, 

weighs heavily in favor of a determination that the statements are actionable rather than mere 

“water-cooler chitchat opinions.” 

e. The Broader Context Also Weighs Heavily in Favor of Actionability. 
 

The final prong, the broader context in which the defamatory statements were published, 

also favors Plaintiffs. Defendants initially disseminated the statements during the course of a 

targeted protest and boycott campaign against a private business and private citizens. The 

statements were not presented as hyperbole or sarcasm, which weighs in favor of actionability. 

Vail, 72 Ohio St.3d at 282 (“we must consider the full context of the statements. Is the column 

                                                 
25 Oberlin College makes its general financial statements, which includes the amount of its endowment, publicly 
available at: https://www.oberlin.edu/controller/financial-reports. 
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characterized as statements of objective facts or subjective hyperbole? The general tenor of the 

column is sarcastic, more typical of persuasive speech than factual reporting.”)  

This protest and corresponding boycott were not some broader campaign against 

governmental actors or society in general, like that in Jorg. In Jorg, a civil rights organization 

[defendant] led a boycott campaign against the entire city of Cincinnati. Jorg, 153 Ohio App.3d 

258, ¶ 2. The defendant was an outspoken critic of the police department and advocate for police 

reform after an individual died in police custody. Id. at ¶ 3. As part of the political advocacy 

efforts, the defendant distributed written materials to “numerous national performers and 

organizations that were scheduled to appear in Cincinnati.” Id. The materials accused the city, 

generally, of instituting “tyranny and general oppression” against minorities. Id. at ¶ 20. The 

defendant was attempting to highlight “an immediate crisis” within Cincinnati. Id. 

Jorg differs from our case because we have an educational institution, its faculty, 

administrators, and employees conducting a targeted campaign to destroy a private business and 

private citizens. This case is not a protest against the policies of a governmental entity. It is an 

attack on the livelihood of private citizens. Furthermore, we have pointed statements claiming 

racial profiling, racial discrimination, and assaults against particular individuals. The defamatory 

statements in this case were not used to call attention to broader issues in the city of Oberlin or 

with a governmental department, which may be given additional protection under Ohio law. 

Ohio Constitution, Article I, Section 3; see State v. Kalman, 4th Dist. No. 16CA9, 2017-Ohio-

7548, 84 N.E.3d 1088, ¶ 29, appeal not allowed, 152 Ohio St.3d 1421, 2018-Ohio-923, 93 

N.E.3d 1003 (2018). Instead, the statements target private citizens and as a result, the fact that 

the defamatory statements relate to a protest does not ipso facto render them opinions. Instead, 
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each statement was one piece of a larger campaign to destroy Plaintiffs and intimidate the 

Oberlin business community. 

Furthermore, Defendants’ suggestion that making statements during a protest somehow 

enhances one’s claim that he or she is expressing an opinion lacks merit. First, as discussed 

above, Ohio law applies a totality of the circumstances test to all statements. No single factor is 

outcome determinative, therefore one cannot give extra protection to statements during protests, 

because that would impermissibly elevate the significance of the context prongs, while giving 

too little weight to the statement content and verifiability prongs.  

Regardless, the cases cited by Defendants regarding protests do not actually support 

Defendants’ arguments. First, Wampler v. Higgins, 93 Ohio St.3d 111, 2001-Ohio-1293, 752 

N.E.2d 962 (2001) does not involve a protest nor is the word protest even mentioned within the 

opinion. Instead, it involved a letter to the editor of a newspaper. Id. at 128.  

Second, Shriver v. Warman, 156 Ohio Misc.2d 7, 2009-Ohio-7181, 925 N.E.2d 1052, 

(C.P.) did not involve a multi-day protest where a defamatory flyer was distributed. Furthermore, 

the materials in Shriver did not make accusations of racism, racial profiling, or racial 

discrimination. Instead, they claimed the plaintiffs had “low moral values” and “no integrity” 

and accused the plaintiffs of being “hypocrites” and “Liars and Thief's [sic].” Id. at ¶ 15. 

Third, DeVito v. Gollinger, 133 Ohio App.3d 51, 726 N.E.2d 1048 (8th Dist.1999) 

involved statements made about a political candidate during a highly contested election. Id. at 

52-53. None of the statements were presented during a protest. Further, none of the statements 

alleged the candidate was a racist, that the candidate racially profiled or discriminated, or that the 

candidate had committed a crime. Instead, the statements took issue with the candidates’ work 

experience and her campaign efforts: 



 

02261125-4 / 12000.00-0027 70 
 

The statements that appellant alleges comprise defamation are (1) “At this time, 
the only reason of which I am aware for my challengers creating this necessity is 
their ‘interest in getting involved’ ”; (2) “I find it reprehensible that someone 
running is deceiving the electorate”; (3) “She has no work experience”; (4) “She 
has * * * no involvement in the city itself”; (5) “She didn't even know there was a 
strong mayoral form of government”; and (6) “At the polling places, she said the 
only way to win in River was to run as a Republican.” Additionally, appellant 
maintains that appellee's campaign literature is false in its comparison of the 
candidates' qualifications. Under the category of “Business Experience” for 
appellant, the pamphlet reads “?” and under the heading of “Rocky River 
Community Service” the pamphlet reads “0 years.” 
 

Id. at 54. These statements are far different from those contained within the defamatory Flyer. 

Finally, in SPX Corp. v. Doe, 253 F.Supp.2d 974 (N.D.Ohio 2003), the statements were 

posted on an internet messaging board, containing the following disclaimer: 

Reminder: This board is not connected with the company. These messages are 
only the opinion of the poster, are no substitute for your own research, and should 
not be relied upon for trading or any other purpose.... For more information 
regarding investments and the Internet, please visit the SEC Website. (Emphasis 
original.) 
 

Id. at 981. The alleged defamatory statements, made by the defendant under a fictitious screen 

name, consisted of things such as “TIMBER!!!!! Accounting Fraud!!!!!!,” “SPX = Massive 

SEC and FBI,” and “Overleveraged, lots of insider selling, shit businesses, and cooking the 

books.” Id. at 977 (emphasis in original.) The court determined that a number of the statements 

within were actionable, including the claim that plaintiffs were committing “accounting fraud.” 

Id. at 980. After considering the posts in total, the court found that the first prong of the test (the 

specific language used) favored the plaintiff. Id. However, in SPX, the author did not imply that 

he had additional facts to substantiate his statements. Id. at 981.  

In contrast to SPX, as discussed above, Defendants clearly intimated within the 

defamatory statements that they had additional materials to support their allegations (e.g., a “long 

account” of racial profiling and discrimination, and possession of undisclosed facts, and “more to 
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the story”). This distinguishes SPX from our case. Furthermore, the SPX defendant included his 

statements within his “investment opinion.” Id. (Emphasis added.) The defendant in SPX 

regularly provided online investment advice to his readers. Id. The particular defamatory 

statements in SPX were contained within an online post wherein the defendant was discussing 

whether one should invest in the plaintiff. Id. As a result, the general context of the alleged 

defamatory statements in SPX was defendant’s regular practice of providing investment advice 

and opinions.  

In the present case, Defendants initially distributed the defamatory statements directly 

across from the Oberlin College campus, in public. They did not anonymously distribute it on an 

internet message board. That would not have served their purposes of specifically targeting the 

local Oberlin community, including prospective customers of Gibson’s Bakery. As a result, SPX 

Corp. v. Doe is distinguishable. 

Based on the foregoing, all prongs of the Scott test weigh in favor of Plaintiffs’ position 

and as a result, none of the defamatory statements at issue is an opinion. 

f. Defendants’ “Public Knowledge” Defense Fails Because it is Not 
Supported by Ohio Law or the Facts. 

 
Defendants’ defense that they cannot be liable for defamation because the defamatory 

Flyer and other statements “restated a matter of public knowledge” has been rejected under Ohio 

law and is not supported by the facts cited by Defendants. But first, the suggestion that there was 

some sort of “public knowledge” that Plaintiffs were racist before Defendants’ defamatory 

attacks on them is ludicrous. Defendants can take all the credit for the near-destruction of this 

134-year old family business, as seen in the dramatic drop-off of sales since November 10, 2016.   

Next, it should be noted that Defendants failed to plead “public knowledge” as an 

affirmative defense within their Amended Answer. As a result, if “public knowledge” was 
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actually an affirmative defense to defamation, which it is not under Ohio law, then Defendants 

have waived that affirmative defense by failing to plead it.  

Additionally, Defendants’ “authority” on public knowledge does not even pertain to 

public knowledge as a defense to defamation. Section 2739.02 of the Revised Code provides that 

truth is a defense to defamation and makes no mention of some public knowledge defense. 

However, a defendant cannot prove the plaintiff had the reputation characteristic at issue, such as 

being a racist, by referring to other persons who claimed the plaintiff was a racist. Guccione v. 

Hustler Magazine, Inc, 10th Dist. Franklin No. 80AP-375, 1981 WL 3516, *9, citing Fowler v. 

Chichester, 26 Ohio St. 9 (1874). (“Reputation, however, is not proved by showing that others in 

the past have slandered or libeled the plaintiff in the same manner as defendants.”) Thus, 

Defendants cannot prove Plaintiffs had a reputation for being racist by pointing to other persons 

who have defamed Plaintiffs through claims of racism. 

Additionally, in Henson v. Henson, 9th Dist. Summit No. 22772, 2005-Ohio-6321, the 

court applied the truth defense, not a public knowledge defense. In Henson, the plaintiff sued her 

ex-husband for defamation based on his statements that she had had extra-marital affairs and had 

a mental illness. Henson, 2005-Ohio-6321, ¶ 9. Before the trial court, the defendant “produced 

evidence in the form of letters and emails originating from Appellant [ex-wife] admitting that she 

had an affair and that she had a mental illness.” Id. Those letters and emails went unrefuted. Id. 

Thus, the plaintiff never refuted the truth of the defendant’s statements, thereby establishing the 

truth defense. No such evidence exists before this Court. Plaintiffs have never admitted that they 

are racist, that they racially profile customers, or that they discriminate based on race.  Rather, all 

evidence demonstrates otherwise.  Plaintiffs have never admitted that they assaulted Johnathan 

Aladin or that they racially profiled Aladin, Whettstone, or Lawrence. In fact, the three 
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defendants admitted in open court that Plaintiffs had not racially profiled or discriminated 

against them. [See Ex. 30 to Defendants’ MSJ] 

Defendants’ claim that accusations of racism against Plaintiffs “had persisted for years” 

is simply false. Exhibits GG and LL of Allyn D. Gibson’s deposition involved situations where a 

detained shoplifter accused Allyn D. Gibson of being a racist. In fact, other than Defendants’ 

calculated protests against Plaintiffs and Allyn D. Gibson, the only other times that Allyn D. 

Gibson (a non-party) had been called a racist occurred when he was legally detaining a 

shoplifter. [A. D. Gibson Vol. II Dep., p. 344]. It was certainly not, as alleged by Defendants, 

common for the community to think of or accuse Plaintiffs of being racists, or of committing 

racial profiling, or of committing racial discrimination. 

In addition, the single Yelp review attached to Attorney Snyder’s affidavit cannot be 

considered evidence of persistent claims of racism against Plaintiffs. At the outset, the Yelp 

review is inadmissible hearsay and should not be considered. Knoth v. Prime Time Marketing 

Mgt., Inc., 2nd Dist. Montgomery No. 20021, 2004-Ohio-2426, ¶ 13 (“It is fundamental that the 

evidence offered by affidavit in support of or in opposition to a motion for summary judgment 

must also be admissible at trial, albeit in a different form, in order for the court to rely on it.”). 

Furthermore, the author of the review does not claim to be the victim of racial profiling; in fact, 

she explicitly states she was not sure whether racial profiling had anything to do with her 

experience. Finally, the review goes on to reference hearsay from unnamed third-parties. As a 

result, the Court cannot consider this single Yelp review as evidence that it was public 

knowledge that Plaintiffs racially profile patrons. 

As a result, Defendants have not met their burden for obtaining summary judgment on a 

truth defense. Based on the foregoing, when subjecting the defamatory statements to the Scott 
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test, the Court should hold that all four factors weigh in favor of Plaintiffs, thereby removing any 

argument that the statements constitute protected opinions. As a result, Plaintiffs’ defamation 

claims must proceed to a jury trial. 

g. Defendants’ Case Law is either Distinguishable or Supports Plaintiffs’ 
Arguments. 

 
Initially, it is important to note that a number of cases cited by Defendants apply non-

Ohio law. As discussed above, calling someone racist constitutes actionable defamation under 

Ohio law. As a result, the Court should ignore any of Defendants’ cases which apply non-Ohio 

law and which conflict with the above-referenced cases.  Defendants’ caselaw, even the non-

Ohio caselaw, is distinguishable or, in fact, supports Plaintiffs’ positions.  

The case of Condit v. Clermont Cty. Rev., 110 Ohio App.3d 755 is distinguishable 

because it involved a claim that the Condits were fascist and anti-Semites, yet it did not involve 

any specific statements about Condits’ alleged fascist and anti-Semitic actions. Id. at 760. There 

were no claims of racism. The defendant made the statements about the Condits’ ideas, not their 

actions. Id. Furthermore, unlike the present case, the defendant did not imply undisclosed facts 

which supported the statements. Id. at 761. Finally, the statements were contained in opinion 

columns within the editorial section of two newspapers. Id. at 758. 

Additionally, McNeil v. Ohio Dept. of Rehabilitation and Correction, 2015 WL 5053726 

(Ohio Ct.Cl.) is distinguishable. Whether being called a racist is an opinion was not at issue in 

McNeil. Instead, McNeil involved the determination of whether being called “a racist and a 

booger-eating Muslim” constituted defamation per se. Id. at *3. The McNeil court, with no legal 

analysis, concluded that being called these terms were not defamation per se and as a result, 

plaintiff had failed to state a claim for relief because he had failed to plead special damages. Id. 

As a result, McNeil did not involve determining what an opinion is under defamation law. 
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In addition, Stevens v. Tillman, 855 F.2d 394 (7th Cir.1988) is distinguishable for several 

reasons. First, it applied Illinois law, not Ohio law. Stevens, 855 F.2d at 400. Moreover, the  

defendant disclosed all facts upon which she was basing her allegations of racism when making 

the statement. Stevens, 855 F.2d at 401. In the present case, Defendants made reference to a 

“long account” of racist conduct, as well as being in possession of significant “unreported facts”, 

yet Defendants did not disclose such purported supporting information. They simply implied 

they knew additional facts, thereby distinguishing the present case from Stevens.26 

Finally, the context of the statements in Stevens was very different from the present case: 

Tillman called Stevens a racist; Stevens issued a press release calling Tillman a 
“racist” and her supporters “bigots”. Formerly a “racist” was a believer in the 
superiority of one's own race, often a supporter of slavery or segregation, or a 
fomenter of hatred among the races. Stevens, the principal of a largely-black 
school in a large city, obviously does not believe that blacks should be enslaved 
or that Jim Crow should come to Illinois; no one would have inferred these things 
from the accusation. 
 

Id. at 402. And in Stevens, the court ultimately concluded that the defendant had accused the 

plaintiff, a principal of a school, of “playing racial politics.” Id. That is a far cry from what 

Defendants said about Plaintiffs in this case. 

Additionally, the Seventh Circuit Court of Appeals has made clear that Stevens certainly 

does not represent a prohibition on all claims of defamation based upon being called a racist. In 

                                                 
26 The Stevens court even gave an example of what could have been said which would have given rise to a claim of 
defamation which is quite applicable to our case:  
 

Tillman also declared that Stevens “made numbers of very racist statements, so many that I would 
use all of my time to explain to you some of the statements that were made.” Stevens either did or 
did not make repugnant statements; Tillman said that she had, yet offered no examples. One is 
entitled to wonder how such an assertion can be “opinion.” Perhaps Tillman meant only to 
characterize statements of the “welfare-mother” variety; this interpretation would be an opinion 
rather than a declaration of fact. The words also might have implied something like: “Stevens 
made to me statements similar to those that Gov. Ross Barnett made while standing in the 
schoolhouse door, and she holds the same views about black people that Barnett did.” That would 
be a statement of fact, and could be quite wrong. 

 
Stevens, 855 F.2d at 401. 
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Taylor v. Carmouche, 214 F.3d 788 (7th Cir.2000), the Seventh Circuit, after specifically 

referencing Stevens, stated: “But whether a given supervisor is a racist, or practices racial 

discrimination in the workplace, is a mundane issue of fact, litigated every day in federal court. 

‘Felton is a racist’ is defamatory, and a person who makes an unsupported defamatory statement 

may be penalized without offending the first amendment.” Id. at 793. Thus, under Taylor, the 

statement that someone is a racist “is defamatory.” Id. 

In addition, Forte v. Jones, 2013 WL 1164929 (Mar. 20, 2013) involved one statement: 

“Defendant's statement that he was told (or that he knew for a fact) that Plaintiff was ‘a 

dangerous member of the Ku Klux Klan.’” Id. at 6. The Forte court held that such a statement 

constitutes actionable defamation. Id. However, the court pointed out that plaintiff could not 

prove defendant actually published that statement. Id. Furthermore, the plaintiff alleged an 

identified author of an email gave his or her impression that plaintiff was a racist; however, the 

statement could not be tied to the defendant and the statement did not imply the existence of 

supportive facts. Id. As a result, Forte is distinguishable.  

Moreover, in Overhill Farms, Inc. v. Lopez, 190 Cal.App.4th 1248, 119 Cal.Rptr.3d 127 

(Cal.App.2010), the court of appeals actually held that the defendants’ allegations of racism gave 

rise to a defamation claim. The court focused on the fact that defendants did not merely accuse 

the plaintiff of being racist, but went further: 

However, defendants did not merely accuse Overhill of being “racist” in 
some abstract sense. The press release contains language which expressly 
accuses it of engaging in racist firings and declaims upon the disparate impact the 
firings have had on “immigrant women.” Similarly, after discussing Overhill's 
termination of one-fourth of Overhill's work force, the leaflets explicitly assert 
that the discrepancy in social security numbers was merely a “pretext” to 
eliminate certain workers, and refers to Overhill's conduct as “racist and 
discriminatory abuse against Latina women immigrants.” Moreover, in almost 
every instance, defendants' characterization of Overhill as “racist” is supported by 
a specific reference to its decision to terminate the employment of a large group 
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of Latino immigrant workers. The assertion of racism, when viewed in that 
specific factual context, is not merely a hyperbolic characterization of 
Overhill's black corporate heart—it represents an accusation of concrete, 
wrongful conduct. (Emphasis added.) 
 

Id. at 1263. Here, the defamatory statements go beyond claiming Plaintiffs are racist. They also 

imply additional supportive facts and alleges one specific example of racist conduct, that being 

the alleged racial profiling, detention, violent assault, and eventual arrest of Mr. Aladin and the 

arrest of Ms. Whettstone and Ms. Lawrence. 

In Smith v. School Dist. of Philadelphia, 112 F.Supp.2d 417 (E.D.Pa.2000), the plaintiff 

alleged, under Pennsylvania law, that “defendants Barr and Miller ‘made public statements that 

plaintiff is racist and anti-Semitic which were false and malicious [and] which proximately 

caused injury to plaintiff's reputation....’” Id. at 429-30. No other details were pled, thereby 

justifying judgment on the pleadings to the defendant. As discussed above, Defendants’ 

statements go beyond a mere off-the-cuff labeling of someone as racist.  Defendants deliberately, 

while intimating knowledge of additional facts, stated that Plaintiffs’ “racism” was supported by 

a long account of racial profiling and discrimination. 

In Ward v. Zelikovsky, 136 N.J. 516, 643 A.2d 972 (1994), the plaintiff claimed, under 

New Jersey law, that being called a “bitch” or being alleged to have hated or disliked Jews was 

defamatory. Id. at 537-38. The plaintiff was not called a racist. Furthermore, the defendant did 

not disclose or imply additional facts supporting those claims. Id. at 538. The court made clear 

that disclosing facts or implying additional supportive facts could make allegations of bigotry 

defamatory. Id. at 539. 

Covino v. Hagemann, 165 Misc.2d 465, 627 N.Y.S.2d 894 (Sup. Ct.1995) involved New 

York law and consisted of the defendant claiming the plaintiff was “racially insensitive” and had 

made “racially insensitive” statements. Id. at 466-67. There was no implication of additional 
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facts. The court determined that “racially insensitive” cannot be verified as true or false because 

it has no readily understood meaning. Id. at 470. These facts are far different from the facts 

before this Court. 

Rambo v. Cohen, 587 N.E.2d 140 (Ind.App.1992), which applied Indiana law, consisted 

of the statements that plaintiff was a “horse’s butt” and was anti-Semitic. Id. at 148. More 

importantly, the issue was not whether these statements were opinions, but instead whether either 

constituted defamation per se. Id. at fn. 11. Thus, the issue of opinion versus statement of fact 

was never addressed. 

Finally, Raible v. Newsweek, Inc., 341 F.Supp. 804 (W.D.Pa.1972), which applied 

Pennsylvania law, involved an article about the communities of Wilkinsburg and the Pittsburgh 

area, and the “troubled” Americans located therein, who were described as “angry, uncultured, 

crude, violence prone, hostile to both rich and poor, and racially prejudiced.” Id. at 806. The 

plaintiff was depicted within a photograph that accompanied the article but was never named in 

the article. Id. The court emphasized that if it held the article to be defamatory, it would need to 

hold that it defamed “more than half of the people in the United States and not plaintiff in 

particular.” Id. at 807. Unlike in Raible, the case before this Court has a targeted campaign 

against specifically identified individuals and a family-run business. 

Importantly, over two decades after Raible, the Pennsylvania Supreme Court held that 

claims of racism or bigotry can be defamatory. In MacElree v. Philadelphia Newspapers, Inc., 

544 Pa. 117, 674 A.2d 1050 (1996), the defendant published the statement calling plaintiff, who 

was then a prosecutor, “‘the David Duke of Chester County running for office by attacking 

Lincoln.’” Id. at 120. The Pennsylvania Supreme Court acknowledged that accusations of racism 

may give rise to actionable defamation depending on the circumstances. Id. at 127.  
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Moreover, contrary to most of the cases cited by Defendants, the present case involves 

multiple, separate acts of defamation that have occurred since November 10, 2016 and continue 

to this day. Based on the foregoing, the statements within the defamatory Flyer are defamatory 

and are not mere opinions. The other statements identified within Defendants’ summary 

judgment briefs are likewise defamatory and not mere opinions. 

3. Defendants Acted with the Requisite Degree of Fault when they Defamed 
Plaintiffs. 

 
Under Ohio and federal case law, the degree of fault necessary to support a claim for 

defamation rests on the determination of whether a plaintiff is a public officer, a public figure, a 

limited purpose public figure, or a private figure.  Where a plaintiff is a public officer, public 

figure, or limited purpose public figure, the plaintiff must show “actual malice” to succeed on a 

defamation claim.  See New York Times Co. v. Sullivan, 376 U.S. 254, 280-281, 84 S.Ct. 710 

(1964).  For purposes of defamation, actual malice requires proof that the statement was made 

“with knowledge that it was false or with reckless disregard of whether it was false or not.”  Id. 

at 281.  On the other hand, where a plaintiff is a private figure, the Ohio Supreme Court has ruled 

that a negligence standard is the correct level of fault: “In cases involving defamation of private 

persons ... the question which a jury must determine ... is whether the defendant acted reasonably 

in attempting to discover the truth or falsity or defamatory character of the publication.”  

Lansdowne v. Beacon Journal Pub. Co., 32 Ohio St.3d 176, 178, 512 N.E.2d 979 (1987) 

(citations and quotation marks omitted).  

A person’s status as a public or private figure is a question of law to be determined by the 

Court.  See, Milkovich v. News-Herald, 15 Ohio St.3d 292, 294, 473 N.E.2d 1191 (1984), 

overruled on other grounds, Scott v. News-Herald, 25 Ohio St.3d 243, 496 N.E.2d 699 (1986).  

However, whether the defendant acted with the requisite degree of fault in making defamatory 
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statements is a question of fact that “does not readily lend itself to summary disposition.”  

Murray v. Knight-Ridder, Inc., 7th Dist. Belmont No. 02 BE 45, 2004-Ohio-821, ¶ 65 (citations 

omitted) (emphasis added). 

a. Plaintiffs are Private Figures. 
 

There is no claim from Defendants that Plaintiffs are public officers, so Plaintiffs will 

confine their analysis to public figures.  Public figures are generally divided into two separate 

categories: (1) general purpose public figures; and (2) limited purpose public figures.  See, e.g. 

Hutchinson v. Proxmire, 443 U.S. 111, 135, 99 S.Ct. 2675 (1979).   

i. Plaintiffs are Not General-Purpose Public Figures. 
 

As it relates to general purpose public figures, the United States Supreme Court has held 

that “[a]bsent clear evidence of general fame or notoriety in the community, and pervasive 

involvement in the affairs of society, an individual should not be deemed a public personality for 

all aspects of his life.”  Gertz v. Robert Welch, Inc., 418 U.S. 323, 352, 94 S.Ct. 2997 (1974). 

Plaintiffs are not general-purpose public figures.  Defendants point to three facts that 

allegedly support the claim that Plaintiffs are public figures: (1) that Gibson’s Bakery has been 

featured in media articles in the past; (2) that Gibson’s Bakery has been operated as a business in 

Oberlin for over 100 years; and (3) that Plaintiff David Gibson has served on different planning 

commission boards (both for the City of Oberlin and Lorain County) for the past thirty years.  

[Oberlin College’s MSJ, p. 23].  However, none of these facts intimate that Plaintiffs are general 

purpose public figures.  

First, limited access to the media alone does not create a public figure.  In fact, the Ninth 

District Court of Appeals has found that appearing in newspaper articles and publications does 

not lead a person to be classified as a public figure.  See Gilbert, 142 Ohio App.3d at 737.  This 
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policy is reinforced in this case.  To support Plaintiffs’ alleged access to the media, Defendants 

point to three newspaper articles that were produced in discovery.  The most recent of these news 

articles was from more than thirty years ago.  [See, Oberlin College’s MSJ, Ex. 2(a)].  The other 

two articles were even older, with one being published in September of 1971 and the other being 

published in November of 1949.  Three newspaper articles over the course of decades cannot, as 

a matter of law, create a public figure. Id.; see Time, Inc. v. Firestone, 424 U.S. 448, 455, 96 

S.Ct. 958, 966, 47 L.Ed.2d 154 (1976) (“Nor do we think the fact that respondent may have held 

a few press conferences during the divorce proceedings in an attempt to satisfy inquiring 

reporters converts her into a ‘public figure.’”)  Defendants also claim that Plaintiffs had access to 

the media after the defamatory protests in this case.  However, Ohio case law is clear: “a plaintiff 

does not become a public figure merely because the allegedly defamatory statements create a 

controversy; the controversy must have existed prior to the statements.”  Worldnet Software Co. 

v. Gannett Satellite Info. Network, Inc., 122 Ohio App.3d 499, 508, 702 N.E.2d 149 (1st 

Dist.1997).  Thus, Plaintiffs’ access to the media after the protests is completely irrelevant to the 

public figure analysis. 

Second, Gibson’s Bakery’s longevity does not make the business a general-purpose 

public figure.  When dealing with a business plaintiff, the Worldnet court found that a general-

purpose public figure was one “who occupies a position of such pervasive power and influence 

... that he assumes special prominence in the resolution of public questions and in the affairs of 

society.”  Id. at 508 (citations omitted).  See also Gertz 418 U.S. at 345.  Gibson’s Bakery is a 

small, family-owned bakery that sells general goods, pastries, candies, and other products in the 

City of Oberlin.  Although it has enjoyed longevity in its business, Gibson’s Bakery has 

absolutely no general influence to resolve community issues or structure the affairs of the 
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Oberlin society, and Defendants have not provided any evidence proving such.  See Worldnet, 

122 Ohio App.3d at 508.  The simple fact that Gibson’s Bakery has been in operation for a long 

period of time does not make it a general-purpose public figure.   

Third, David Gibson’s participation on various public groups does not make him a public 

figure.  The U.S. Supreme Court has held that courts must not “lightly assume that a citizen’s 

participation in community and professional affairs rendered him a public figure for all 

purposes.”  Gertz, 418 U.S. at 352.  In Gertz, the defamation plaintiff was active in the 

community and had served as an officer of numerous “local civic groups” and “professional 

associations.”  Id. at 351.  This was insufficient to render the Gertz plaintiff a general-purpose 

public figure.  Id. at 352.  Similarly, in Gilbert, the Ninth District found that a defamation 

plaintiff was not a general-purpose public figure even though he had served in “various civic and 

professional organizations.”  Gilbert, 142 Ohio App.3d at 737.  In this case, David Gibson has 

served on the planning commissions for the City of Oberlin and Lorain County.  [D. Gibson Vol. 

II Dep., pp. 383-384]  These were not full-time positions that provided David Gibson with fame 

and notoriety.  Instead, like Gertz and Gilbert, David Gibson’s service on these commissions 

involved narrow and specific issues.  As a matter of law, David Gibson’s service on the planning 

commissions does not make him a general-purpose public figure.      

Based on the foregoing, Plaintiffs are not general-purpose public figures. 

ii. Plaintiffs are Not Limited Purpose Public Figures. 
 

The U.S. Supreme Court has recognized that a defamation plaintiff may become a public 

figure in certain specific topics.  See Gertz, 418 U.S. at 345.  In the Ninth District, a person 

becomes “a limited purpose public figure if one voluntarily injects himself or is drawn into a 



 

02261125-4 / 12000.00-0027 83 
 

particular public controversy, thereby becoming a public figure for a limited range of issues.”  

Gilbert, 142 Ohio App.3d at 738 (citations omitted).  

The entire basis of Defendants’ limited-purpose public figure argument is that Plaintiffs 

thrust themselves into a public controversy when Allyn D. Gibson exercised his statutory right to 

pursue and detain shoplifters.  As an initial matter, Defendants’ entire factual support for this 

narrative comes from witness statements received by Defendants from the Oberlin Police 

Department.  [See Defs.’ MSJ, Ex. 2(c)].  These witness statements are not affidavits and are 

blatant hearsay without exception and cannot be considered for purposes of summary judgment 

briefing.  See, Carter v. Gerbec, 9th Dist. Summit No. 27712, 2016-Ohio-4666, ¶ 42 (“Hearsay 

is inadmissible in the summary judgment context, unless an exception to the hearsay rule 

applies.”).  Further, Attorney Cary Snyder’s attempt to cure the hearsay issues by executing an 

affidavit is unavailing: because Mr. Snyder has no personal knowledge about the incident, he is 

essentially saying that these witnesses “told me this information through written statements,” 

which is quintessential hearsay.  See id. 

Defendants’ argument is erroneous in any event.  Plaintiffs in this case are made up of 

three parties: two individuals, Allyn W. Gibson and David Gibson, and one business, Gibson’s 

Bros, Inc. dba Gibson’s Bakery.  Defendants did not provide one iota of support for the 

proposition that a nonparty can somehow thrust two other individuals into the public light for 

purposes of the public figure analysis.  Thus, Allyn W. Gibson and David Gibson are certainly 

not limited-purpose public figures for purposes of the defamation analysis. 

Further, Allyn D. Gibson’s lawful conduct does not make Gibson’s Bakery a limited-

purpose public figure.  As detailed above, Allyn D. Gibson witnessed three individuals 

attempting to shoplift from Gibson’s Bakery.  [A. D. Gibson Vol. I Dep., pp. 184-185]  Allyn D. 
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Gibson then took action to detain the shoplifter pursuant to his statutory rights.  Under R.C. 

2935.041(A), an employee of a merchant “who has probable cause to believe that items offered 

for sale ... have been unlawfully taken by a person, may ... detain the person in a reasonable 

manner for a reasonable length of time within the mercantile establishment or its immediate 

vicinity.” (Emphasis added.)  Defendants and the protesters’ response to this shoplifting incident 

was to call Plaintiffs racists and allege that they have a long history of racial discrimination and 

racial profiling.  However, the lawful detainment of a shoplifter has nothing to do with racism.  

The defamatory statements made at the protests had nothing to do with the actions that allegedly 

thrust Gibson’s Bakery into the public conscious.  Additionally, “private concerns or 

disagreements do not become public controversies solely because members of the public find 

them appealing to their morbid or prurient curiosity.”  Scaccia v. Dayton Newspapers, Inc., 170 

Ohio App.3d 471, 2007-Ohio-869, 867 N.E.2d 874, ¶ 33 (2nd Dist.) (citations omitted).  The 

shoplifting incident in this case was a private dispute that Oberlin College used as a stepping 

stone to accuse Plaintiffs of racism.  Oberlin College’s actions in publicizing this event do not 

make Plaintiffs limited-purpose public figures.   

Therefore, Plaintiffs are not limited-purpose public figures for the purposes of this 

controversy and are therefore not held to the New York Times actual malice standard.  

b. There is a Genuine Dispute of Material Fact as to whether Defendants 
Acted with the Requisite Degree of Fault when Defaming Plaintiffs. 

 
Even if this Court finds that one or more of Plaintiffs are limited-purpose public figures 

(which they are not), there is substantial evidence showing that Defendants acted with actual 

malice.  In defamation cases, actual malice is defined as publishing a statement “with knowledge 

that it was false or with reckless disregard of whether it was false or not.”  New York Times, 376 

U.S. at 281.  The Ohio Supreme Court has further clarified the reckless prong of the actual 
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malice standard to include publishing statements where the publisher has “a high degree of 

awareness of the statement’s probable falsity” or where the publisher “entertained serious 

doubts as to the truth of his publication.”  Jackson v. Columbus, 117 Ohio St.3d 328, 2008-

Ohio-1041, 883 N.E.2d 1060, ¶ 12 (emphasis added) (citations and internal quotations omitted).  

Further, while actual malice in defamation cannot be inferred from ill will, “evidence of ill will 

can be relevant” as “circumstantial evidence of the defendant’s actual state of mind – either 

subjective awareness of probable falsity or actual intent to publish falsely.”  McKimm v. Ohio 

Elections Comm., 89 Ohio St.3d 139, 147-48, 2000-Ohio-118, 729 N.E.2d 364 (emphasis added) 

(citations omitted).     

Because the actual malice element is a question of fact, all evidence must be construed 

“most strongly” in favor of the nonmoving party (Plaintiffs in this case).  See Jackson at ¶ 11, 

quoting Civ.R. 56(C).  Even though the actual malice standard requires proof at trial by clear and 

convincing evidence, it “does not ‘authorize trial on affidavits.’  The weighing of the evidence 

and the drawing of legitimate inferences from the facts are functions of the jury, not those of a 

judge in ruling on a motion for summary judgment.”  Condit, 93 Ohio App.3d at 172.  Indeed, 

because the actual malice standard “calls a defendant’s state of mind into question, [it] does not 

readily lend itself to summary disposition.”  Hutchinson v. Proxmire, 443 U.S. 111, 120 at n. 9, 

99 S.Ct. 2675 (1979) (citations omitted) (emphasis added).   

 There is substantial evidence that Defendants acted with actual malice: 

First, the actual malice standard incorporates a subjective inspection of the publisher’s 

knowledge.  See, id.  While the subjective standard is generally inferred from circumstantial 

evidence, see, McKimm at 147-48, no such inferences are necessary here.  During their 

depositions, Dean Raimondo and Oberlin College admitted that they do not believe Plaintiffs 
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are racist.  [M. Raimondo Vol. I & II Dep., pp. 14-17, 248]; [C. Reed R. 30(B)(5) Dep., pp. 7-

13].  With these admissions, when Defendants’ published the defamatory statements, either by 

distributing the defamatory Flyer or aiding and abetting the protesters in their defamatory 

conduct, Defendants were acting, at a minimum, with reckless disregard for the falsity of the 

statements.  Based on this alone, there is sufficient evidence to create a genuine dispute of 

material fact as to whether Defendants acted with actual malice. 

Second, Defendants ignored substantial evidence from Oberlin College employees stating 

that Plaintiffs are not racist.  On November 11, 2016, the second day of the protest, Emily 

Crawford, an employee of Oberlin College who works in the Communications department, sent 

the following email to her supervisor, the Vice President of Communications, who forwarded it 

to other senior members of Oberlin College’s administration: 

 

[C. Reed Dep., pp. 166-168, Ex. 15].  Instead of taking this information into account, Ms. Tita 

Reed and other Oberlin employees chose to ignore it and proceed with aiding and abetting and 

participating in the defamatory protests of Gibson’s Bakery: 
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[Id.]  Such disregard for clearly relevant information regarding Plaintiffs’ alleged racism shows, 

at a minimum, that there is a genuine dispute of material fact regarding Defendants’ actual 

malice. 

 Third, Defendants ignored longstanding interactions with Plaintiffs.  Prior to the 

defamatory protests, Oberlin College’s third-party dining service provider, Bon Appetit, had 

been doing business with Plaintiffs for decades.  Indeed, Oberlin College’s longest serving 

dining service employee confirms that Plaintiffs had been providing products since at least 1990 

and likely many years before that.  [M. Raimondo Vol. II Dep., Ex. No. R/3/4/19 No. 3].  During 

that period of time, Oberlin College did not report any issues with Plaintiffs’ products [see, id.] 

and, importantly for this discussion, did not identify a single issue involving racism or racial 

profiling or racial discrimination.  Defendants disregarded decades of personal experience with 

Plaintiffs when they blindly supported and participated in the defamatory protests and 

subsequent defamatory statements, such as the Student Senate Resolution.  At a minimum, such 

actions create a genuine dispute of material fact regarding Defendants’ actual malice. 

 Fourth, Oberlin College administrators ignored information from the Oberlin City Police 

Department showing that during the five-year period prior to the defamatory protests, the vast 

majority of Oberlin College students arrested at Gibson’s Bakery for theft and/or shoplifting 

were white.  During the protests, the Oberlin Coty Police Department collected and compiled 

shoplifting arrest statistics from Gibson’s Bakery.  [See Lt. McCloskey Dep., pp. 22-23].  This 

information revealed that not only were the vast majority of adults arrested for shoplifting at 

Gibson’s Bakery Oberlin College students, but also that 26 of 33 of the student arrestees were 

white whereas only 5 of 33 student arrestees were African American: 
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[Lt. McCloskey Dep., Ex. 1].  This information was made readily available to Oberlin College 

administrators (indeed, it was published in several news outlets), but Defendants ignored this 

vital information and proceeded with participating in, and aiding and abetting, the protesters. 

 Fifth, internal communications between Oberlin College’s administrators and faculty 

reveal that Defendants harbored ill will toward Plaintiffs.  For instance, the following exchange 

between Ms. Tita Reed and Mr. Ben Jones, which disparages Gibson’s Bakery’s products and 

reveals Defendants’ vitriolic ill will: 

 

[C. Reed Dep., Ex. 18].  Similarly, Oberlin College professor Jan Miyake gloated that the 

protests successfully “smeared” the Plaintiffs’ brand, i.e. their name, and did significant damage 

to Plaintiffs: 



 

02261125-4 / 12000.00-0027 89 
 

 
[J. Miyake Dep., Ex. 25].  Indeed, when a former Oberlin College professor spoke out against the 

defamation and boycott of Plaintiffs, Dean Raimondo threatened to weaponize the student body 

against that professor: 

 

 
[M. Raimondo Dep., Ex. R/3/4/19 No. 23] 

 As further evidence of Defendants’ malice and ill will, Defendants demanded that 

Plaintiffs not arrest or prosecute first time shoplifters at Gibson’s Bakery and even demanded 

that Oberlin College student shoplifters be reported to the College as opposed to the Oberlin 

Police Department.  [E. Holoway Dep., pp. 153-55].  Defendants even demanded that Plaintiffs 

dismiss all criminal charges against the three criminal students (Aladin, Whettstone, and 

Lawrence) as quid pro quo for resuming business with Gibson’s Bakery.  [C. Reed Dep., Ex. 19].  

However, as this Court is well aware, private parties have no authority to “drop” criminal 

charges and any agreement dependent on such a term is void: 

REDACTED

REDACTED

REDACTED

REDACTED
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A release executed between private parties, the consideration of which, in whole 
or in part is the suppression of a criminal prosecution, is void because of a lack of 
consideration. … The decision to pursue or drop criminal charges is vested in 
the state. 

 
Brown v. Best Products, Inc., 18 Ohio St.3d 32, 35, 479 N.E.2d 852 (1985) (emphasis added).  

Defendants’ demands were unlawful and clearly show malice. 

 As further evidence of Defendants’ ill will, in Oberlin College’s response and ratification 

of the Student Senate Resolution, they specifically stated that they would “commit every 

resource to determining the full and true narrative” regarding the protest of the Gibsons.  [See, 

M. Krislov Vol. I Dep., Ex. 19].  In essence, Defendants were promising to conduct an 

investigation to determine the truth as it related to the shoplifting incident at Gibson’s Bakery 

and the protests.  However, this promise to “commit every resource” was a complete fabrication: 

Defendants either did not conduct an investigation [see, F. Protzman Dep., p. 143-44] or 

conducted an investigation and swept the results under the rug.       

 Without question, there is sufficient evidence to show that Defendants acted with actual 

malice when they participated in and aided and abetted the defamatory protests of Plaintiffs, as 

well as the conduct after the protests. Thus, the issue of actual malice must go to the jury. 

Hutchinson, 443 U.S. 111, 120 at n. 9. 

E. There are Genuine Disputes of Material Facts Regarding Count 2 of Plaintiffs’ 
Complaint for Slander. 

 
The only difference between Plaintiffs’ libel and slander claim is that whereas libel 

claims rely on written defamatory statements, slander claims rely upon spoken, oral statements. 

Gosden, 116 Ohio App.3d at 205. Plaintiffs will address the two sets of spoken statements 

specifically identified within Defendants’ Motion. However, Plaintiffs are by no means saying 

that those are the only statements which form the basis of Plaintiffs’ slander claim. 
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Both sets of slanderous, oral statements are defamatory. As previously discussed, 

Defendants cannot escape liability for the statements of the protesters because Defendants either 

joined in with the protesters or aided and abetted the protesters. Therefore, any statements made 

during the protests, which included stating Plaintiffs were racists, are attributable to Defendants. 

Furthermore, Oberlin College’s tour guides, who are directly employed by Oberlin College, told 

several third-party prospective students and their parents that Plaintiffs have a history of racial 

profiling and discrimination. [F. Protzman Dep., pp. 231-232] Oberlin College created such a 

hostile environment against Plaintiffs, including by having former President Krislov Dean 

Raimondo give public “props” to the Student Senate when they published a defamatory 

resolution, that Oberlin College’s tour guides felt compelled to further defame Plaintiffs, or at a 

minimum, they certainly felt said conduct was institutionally-supported. As a result, Defendants 

cannot obtain summary judgment on Plaintiffs’ slander claim. 

Furthermore, Defendants cannot escape liability for their slandering of Plaintiffs by 

referencing witness statements. [See Oberlin College’s MSJ, p. 26]. First, these statements are 

hearsay and as discussed above, cannot be considered during summary judgment. Furthermore, 

the fact that purported witnesses alleged facts which supported a claim that Allyn D. Gibson 

“assaulted” Jonathan Aladin does not justify Oberlin College’s defamatory statements that 

Plaintiffs are racists, that they racially profile and discriminate, and that Plaintiffs committed an 

assault. As a result, those alleged witness statements cannot justify summary judgment on favor 

of Defendants’ on Plaintiffs’ slander claim. 

Finally, Oberlin College does not actually state why its tour guides’ statements do not 

serve, or undermine, its objective to “admit and recruit qualified prospective students.” 

According to Oberlin College’s mission and value statements, one of Oberlin College’s top 
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commitments is to promote “social justice.” [https://www.oberlin.edu/about-oberlin/mission-

and-values]. As previously discussed, a number of Oberlin College’s administrators saw the 

situation with Plaintiffs as a way to achieve a larger agenda, which included diverting attention 

away from the College’s mistreatment of minorities. Having the tour guides further divert 

attention away from the College continued to serve that business objective. As a result, Oberlin 

College is liable for any and all of those statements. 

Based on the foregoing, there are several genuine issues of material fact relating to 

Plaintiffs’ slander claim, which prevent summary judgment in favor of Defendants. 

F. There are Genuine Disputes of Material Fact Regarding Plaintiffs Claim for 
Violations of the Deceptive Trade Practices Act. 

 
Much like Plaintiffs’ defamation claims, Defendants are not entitled to summary 

judgment on Plaintiffs’ claim under Ohio’s Deceptive Trade Practices Act because Defendants 

made numerous false statements about Plaintiffs’ business, including that Plaintiffs’ business has 

a long account of racial profiling and discrimination. Contrary to Defendants’ claims, Plaintiffs’ 

Deceptive Trade Practices Act is not analyzed under the framework for a defamation claim. [See 

Oberlin College’s MSJ, p. 26] For instance, Plaintiffs need not prove actual malice to prevail on 

this claim. 

In Ohio, “[a] person who is injured by a person who commits a deceptive trade practice 

…may commence a civil action to recover actual damages from the person who commits the 

deceptive trade practice.” R.C. 4165.03(B) (emphasis added). The operative “deceptive trade 

practices” are listed in R.C. 4165.02(A). Under R.C. 4165.02(A)(10), “[a] person engages in a 

deceptive trade practice when, in the course of the person's business, vocation, or occupation, the 

person… Disparages the goods, services, or business of another by false representation of 
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fact…” Moreover, the plaintiff need not prove competition between plaintiff’s business and 

defendant’s business. R.C. 4165.02(B). 

As discussed above, see supra Sec. II(D)(1) and (2), it cannot be reasonably disputed that 

Defendants disparaged Plaintiffs’ business, vocation, or occupation through numerous false 

statements. As a result, Defendants are not entitled to summary judgment on Plaintiffs’ claim 

under Ohio’s Deceptive Trade Practices Act. 

G. There are Genuine Disputes of Material Fact Regarding Plaintiffs’ Claims for 
Tortious Interference with Contract and/or Business Relationship. 

 
The third and fourth claims in Plaintiffs’ Complaint are for tortious interference with 

contract and tortious interference with business relationship.  [See, Compl.].  Because these 

claims are substantially similar, they will be considered together. 

“The elements of the tort of tortious interference with contract are (1) the existence of a 

contract, (2) the wrongdoer's knowledge of the contract, (3) the wrongdoer's intentional 

procurement of the contract's breach, (4) lack of justification, and (5) resulting damages.” Fred 

Siegel Co., L.P.A. v. Arter & Hadden, 85 Ohio St.3d 171, 1999-Ohio-260, 707 N.E.2d 853, 

paragraph one of the syllabus.  Tortious interference with business relationship “‘is similar [to a 

tortious interference with contract claim] but occurs when the result of the interference is not 

breach of contract, but that a third party does not enter into or continue a business relationship 

with the plaintiff.’” Deems v. Ecowater Sys., Inc., 9th Dist. Summit No. 27645, 2016-Ohio-5022, 

¶ 26, quoting Magnum Steel & Trading, L.L.C. v. Mink, 9th Dist. Summit Nos. 26127, 26231, 

2013–Ohio–2431.  

Defendants identify several erroneous reasons why these claims fail.  However, there is 

clearly sufficient evidence to support Plaintiffs’ claims, necessitating the denial of Defendants’ 

Motion. 
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1. Plaintiffs had a Contract and a Business Relationship with Bon Appetit, 
Defendants were Aware of the Contract and Business Relationship, and 
Defendants Specifically Ordered the Termination of the Contract and 
Business Relationship. 

 
First, Defendants’ claim that Plaintiffs did not have a contract with Bon Appetit because 

there was no official writing memorializing the contract.  It is black letter law in Ohio that 

tortious interference with a contract can be based on either a written or an oral contract.  Martin 

v. Jones, 4th Dist. No. 14CA992, 2015-Ohio-3168, 41 N.E.3d 123, ¶ 64.  There is substantial 

evidence showing that Gibson’s Bakery had a contract with Bon Appetit.   

Dave Gibson, on behalf of Gibson’s Bakery, testified that at the beginning of each year, 

including 2016, Bon Appetit would place a daily “standing order” for the entire year.  [D. 

Gibson R.30(B)(5) Dep., p. 34, 141].  While this order may have been occasionally “tweaked,” 

both Bon Appetit and Gibson’s Bakery understood and agreed that Gibson’s Bakery would be 

providing Bon Appetit with orders on a daily basis.  [Id.].  “A promise to buy and a promise to 

sell certain quantities of goods at specified prices is sufficient for the formation of a contract.”  

Tlg Electronics, Inc. v. Newcome Corp., 10th Dist. Franklin No. 01AP-821, 2002-Ohio-882, 

2002 WL 338203 at *3 (Mar. 5, 2002) (citations omitted).  Gibson’s promised to sell, and Bon 

Appetit promised to buy, goods on a daily basis.  Gibson’s Bakery and Bon Appetit had a 

contract.  See, id. 

Additionally, Gibson’s Bakery had a business relationship with Bon Appetit.  Former 

Oberlin College dining services supervisor, Michele Gross, testified in her affidavit that Bon 

Appetit had been using Gibson’s Bakery as a supplier and vendor for decades.  [M. Gross Aff., ¶ 

13].  Dave Gibson’s testimony also shows that Gibson’s Bakery had a long-term business 

relationship with Bon Appetit and had been providing goods for Bon Appetit since Bon Appetit 

began providing dining services for Oberlin College.  [D. Gibson R.30(B)(5) Dep., p. 131]. 
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Defendants then deny that they had knowledge that Plaintiffs had a contract and business 

relationship with Bon Appetit.  This assertion is ludicrous.  Defendants’ former Director of 

Dining Services specifically testified that Gibson’s Bakery had both a contract and a long-term 

business relationship with Bon Appetit.  [M. Gross Aff., ¶¶ 5, 10].  Additionally, Dean 

Raimondo was certainly aware of the business relationship and contract because she specifically 

ordered the termination of business between Gibson’s Bakery and Bon Appetit.  [M. Raimondo 

Vol. II Dep., Ex. R/3/4/19 No. 17] [M. Gross Aff., ¶ 10].   

Importantly, Dean Raimondo’s decision to order Bon Appetit to terminate business with 

Gibson’s Bakery was specifically ratified by then Oberlin College President Marvin Krislov.  

[F. Protzman Dep., 153]. 

2. Defendants were Not a Party to Plaintiffs’ Contract and Business 
Relationship with Bon Appetit. 

 
Next, Defendants claim that they are  parties to Plaintiffs’ contract and business 

relationship with Bon Appetit because Oberlin College is in an agency relationship with Bon 

Appetit.  This assertion is incorrect.   

Under Ohio law, Oberlin College is not a party to the contract under principal/agent 

theory.  Oberlin College is a third party to the contract between Bon Appetit and Gibson’s 

Bakery.  Under the very law cited by Oberlin College, the only way that a principal/agent 

relationship is established to make Oberlin College a party to the Bon Appetit/Gibson’s Bakery 

contract, is if, under the Management Agreement, Bon Appetit had actual authority to bind 

Oberlin College under the Management Agreement as the purchaser in the Gibson’s Bakery 

contract. See Cincinnati Golf Mgt., Inc. v. Testa, 132 Ohio St.3d 299, 2012-Ohio-2846, 971 

N.E.2d 929, ¶¶ 20, 24 (2012) (binding the principal to agent-made contracts “requires that the 

agent must make the contract on the principal’s behalf with actual authority to do so.” (emphasis 
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in original).)   Cincinnati Gulf then held that a principal/agent relationship does not exist where 

(1) the purchases were made solely by the alleged agent, (2) the bills were sent solely to the 

alleged agent, and (3) the invoices were paid directly by the alleged agent.  Id. at ¶¶ 22-23 

(adopting analysis of Russell Harp of Ohio, Inc. v. Lindley, 9th Dist. No. 9895, 1981 WL 3979, 

*2 (May 13, 1981).27  This analysis applies even if the alleged principal and alleged agent have 

a contract stating that an agency relationship exists.  See Russell Harp at **2-3. 28 

In this case, it is undisputed that Bon Appetit did not have the authority to bind Oberlin 

College.  Dave Gibson, on behalf of Gibson’s Bakery, specifically testified that the daily orders 

and “tweaks” to the daily orders were communicated to Gibson’s Bakery by employees of Bon 

Appetit. [D. Gibson R.30(B)(5) Dep., pp. 35-38].  Dave Gibson also testified that the invoices 

were given to Bon Appetit and paid via checks drawn on Bon Appetit’s or its parent company’s 

checking account.  [Id., pp. 118, 121-22].  Dean Raimondo confirmed this fact when she testified 

that Oberlin College was only responsible for paying a “management fee” to Bon Appetit, not 

individual invoices.  [M. Raimondo R.30(B)(5) Dep., p. 127].  Thus, under Ohio law, there is no 

principal/agent relationship between Bon Appetit and Oberlin College, and Oberlin College is a 

third party “stranger” capable of interfering with the Bon Appetit/Gibson’s Bakery contract and 

business relationship.   

This is true even though the Management Agreement between Oberlin College and Bon 

Appetit (like the agreement in Harp) provides “Bon Appetit shall act as agent for Oberlin in the 

management of the Food Service operation at the following locations:  Stevenson Hall, Dasomb 

                                                 
27 Also, Boyd v. Archdiocese of Cincinnati, 2nd Dist. Montgomery No. 25950, 2015-Ohio-1394, ¶31, cited by the 
Defendants, is not applicable as this case only outlines when an alleged agent [here, Bon Appetit] can be sued for 
tortuously interfering with its principal’s contract.  Here, Plaintiffs’ tortious interference claim is not to hold an 
agent liable. 
28 Willoughby Hills Dev. & Distrib., Inc. v. Testa, 2018-Ohio-4488, -- N.E.3d --, ¶¶ 33-34 (Ohio) (no agent/principal 
relationship where alleged agent had no authorization to make commitments/incur obligations on behalf of Sunoco) 
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Hall, Lord Saunders Hall, Wilder Hall and such other halls as mutually agreed to by the Parties.”  

[Ex. B to Raimondo Aff. (Management Agreement, §1.2)].  Nearly identical to the Russell Harp 

decision, which is binding Ninth District case law, the Management Agreement does not grant 

Bon Appetit the specific authority to bind Oberlin College to be primarily liable on specific 

vendor contracts.  See Russell Harp at **2-3.  In fact, the agreement specifically states that “Bon 

Appetit shall purchase food and supplies in Bon Appetit’s name and shall pay the invoices”, and 

Oberlin College is simply obligated to reimburse Bon Appetit for purchases approved by Oberlin 

College. [Ex. B to Raimondo Aff. at §1.2, §6.4 (Oberlin College to reimburse for approved 

operating expenses)].  Furthermore, Oberlin College does not pay the wages of Bon Appetit’s 

employees; instead, Oberlin College merely pays a management fee to Bon Appetit and Bon 

Appetit is responsible for paying its own employees.  [See M. Raimondo R.30(B)(5) Dep., p. 

108]. 

Interestingly, Defendants acknowledged that Bon Appetit is a third-party contractor, not 

an agent, in their Answer to Plaintiffs’ Complaint: “Defendants admit that Bon Appetit 

Management Company is a food services contractor for the College.”  [Def. Answer, ¶ 56]    

Thus, under Cincinnati Gulf (adopting Harp) and Willoughby Hills, no principal/agent 

relationship exists between Oberlin College and Bon Appetit and thus, Oberlin College is a third 

party/separate party in the tortious interference analysis. Moreover, even if the requisite 

principal/agent relationship existed (and it does not under Ohio law), Oberlin College would still 

be liable for tortious interference with the Bon Appetit/Gibson’s Bakery contract, because 

Oberlin College acted outside the scope of any principal/agent relationship. Nowhere in the 

Management Agreement does the principal have the authority to require Bon Appetit to 

terminate contracts, especially a termination that Oberlin College’s own Director of Dining felt 
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was not warranted. [M. Gross Aff. ¶¶ 10-12] Ohio and other jurisdictions routinely hold that 

even principals and agents become third parties and strangers to the contract when they act 

outside the scope of the agency at issue or with malice or for an improper purpose.  See, e.g., 

Kuvedina, LLC v. Cognizant Tech. Solutions, 946 F. Supp.2d 749, 758 (S.D. 2013); Parker v. 

BAC Home Loans Servicing LP, 831 F.Supp.2d 88, 92-3 (D.C. Dist. 2011); CSDS Aircraft Sales 

* Leasing, Inc. v. Lloyd Aereo Boliviano, 2011 WL 1559823, *5 (S.D. Flw. 2011).     

3. Defendants were not Justified in Terminating Bon Appetit’s Contract and 
Business Relationship with Plaintiffs. 

 
Oberlin College next argues that directing Bon Appetit to cease doing business with 

Plaintiffs was justified to quell student unrest after protests in November 2016.  This is simply 

subterfuge.  To the contrary, the facts show that, without justification, Oberlin College itself 

created the hostile environment and incited the November 2016 protest. [See supra Sec. I(B)(1) 

and (2), II(D)(2) and (3)] Under Ohio law, Oberlin College is not justified in creating the hostile 

environment and then directing Bon Appetit to cease all purchases from Gibson’s Bakery in 

order to resolve the very hostile environment that Oberlin College created.   

The Ohio Supreme Court set out the seven factors that courts consider in determining 

whether a defendant’s interference with another's contract or business relations is improper: the 

nature of the actor's conduct, the actor's motive, the interests of the other with which the actor's 

conduct interferes, the interests sought to be advanced by the actor, the social interests in 

protecting the freedom of action of the actor and the contractual interests of the other, the social 

interests in protecting the freedom of action of the actor, and the contractual interests of the 

other. Fred Siegel Co., L.P.A. v. Arter & Hadden, 85 Ohio St.3d 171, 707 N.E. 2d 853 (1998).  

All of these factors support holding that Oberlin College’s conduct was improper and not 
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justified, or in the alternative, genuine issues of material fact exist precluding summary judgment 

on this issue.   

As previously discussed, Defendants orchestrated and carried out a concerted campaign 

to defame Plaintiffs. Defendants were guided, in part, by their desire to deflect their students’ 

attention away from the College’s shortcomings. [F. Protzman Dep., Ex. 15] Plaintiffs’ interest 

clearly outweighs Defendants’ interest to deflect away from their own faults. Plaintiffs wish to 

continue their business, like their family had done for over a century. Plaintiffs wish to continue 

their business while not being publicly labeled racists. Finally, as previously discussed, while 

Ohio protects and promotes free speech, free speech does not extend to defamation. As a result, 

all Siegel factors weigh in favor of Plaintiffs and against Defendants. 

This is particularly true given that, in the context of tortious interference, issues of 

whether Oberlin College acted in good faith or bad faith may turn in large part on both disclosed 

and undisclosed intentions concerning undisputed facts.  And Ohio courts have held that it is 

generally inappropriate to determine tortious interference on summary judgment when there are 

competing inferences that could be drawn as to the actor’s [here, Oberlin College] intent.  

Shampton v. City of Springboro, 12th Dist. Warren No. CA98-02-014, 1999 WL 8361, *3-4.  

Moreover, in Ohio, even if Oberlin College can establish a qualified privilege to interfere, 

the analysis does not stop there because a qualified privilege can be overcome by actual malice.  

Long v. Mount Carmel Health System, 93 N.E.2d 436, 445-6, 2017-Ohio-5522, ¶28-29, citing 

A&B-Abell Elevator Co., 73 Ohio St.3d 1, 11-12, 651 N.E.2d 1283 (1995).  To show actual 

malice, Gibson’s Bakery must show that Oberlin College “knew [the statements] were false or 

acted with reckless disregard of whether they were true of false, A & B-Abell, 73 Ohio St.3d at 

15. Reckless disregard is shown by presenting sufficient evidence to permit a finding that the 
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defendant had “serious doubts” about the truth of the published information. Parker v. Rice, 6th 

Dist. Lucas No. L-08-1168, 2009-Ohio-388, ¶ 23 citing A & B–Abell, supra. Reckless disregard 

also exists when a defendant fabricates a story, it is the product of the defendant's imagination, or 

it is based wholly on an unverified anonymous telephone source. A & B–Abell, 73 Ohio St.3d at 

13. 

As discussed above, there is substantial evidence to prove that Defendants acted with 

actual malice towards Plaintiffs. [See supra Sec. II(D)(3)(b)].  As a result, Defendants’ privilege 

defense cannot be sustained based on Defendants’ actual malice. 

The facts discussed above satisfy all elements of a claim for tortious interference with 

contract and/or business relationship. Thus, at a minimum, there are several genuine issues of 

material fact relating to Plaintiffs’ tortious interference with contract and/or business relationship 

claims, which prevent summary judgment in favor of Defendants. 

4. Defendants Interfered with other Business Relationships of Plaintiffs. 
 

Defendants next argue that they did not interfere with any other business relationships 

because Plaintiffs did not identify specific individuals by name.  This is clearly wrong.  Plaintiffs 

identified entire segments of the Oberlin City and Oberlin College communities that no longer do 

business with Plaintiffs as a result of Defendants’ tortious conduct, including: students, 

professors, administrators, and Oberlin College academic departments, and a dramatic drop in 

rental income.  [D. Gibson R.30(B)(5) Dep., pp. 127, 162, 195-197, 199].  Moreover, Defendants 

also interfered with Gibson’s Bakery/its owners’ ability to lease apartments to students and 

professors, administrators, and others.  [D. Gibson Dep. Vol. II, pp. 431-32].  These rental 
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properties are owned directly by David Gibson and Allyn W. Gibson, not Gibson’s Bakery.29  

All of these customer groups ceased doing business with Plaintiffs as a result of Defendants’ 

tortious interference. 

The protests and other defamatory conduct were directly responsible for these losses of 

business, and, as discussed in significant detail above, Defendants were responsible for the 

conduct [see, supra Sec. II(B)], Defendants were not expressing a protected opinion [see supra 

Sec. II(D)(2)], Defendants had no privilege to terminate business with Bon Appetit [see supra 

Sec. II(G)(3)], and Defendants were not present at the protests to keep students safe but were 

instead actively participating in the defamation and boycott of Plaintiffs [see supra Sec. I(B)]. 

Based on the foregoing, there exist numerous, genuine disputes of material fact 

preventing summary judgment in favor of Defendants.   

H. There is Substantial Material Evidence Supporting Plaintiff David Gibson and 
Plaintiff Allyn W. Gibson’s Claims for Intentional Infliction of Emotional 
Distress. 

 
Under Ohio law, “[o]ne who by extreme and outrageous conduct intentionally or 

recklessly causes serious emotional distress to another is subject to liability for such emotional 

distress.”  Yeager v. Local Union 20, Teamsters, Chauffeurs, Warehousemen, & Helpers of 

America, 6 Ohio St.3d 369, 453 N.E.2d 666 (1983), abrogated on other grounds, Welling v. 

Weinfeld, 113 Ohio St.3d 464, 2007-Ohio-2451, 866 N.E.2d 1051, syllabus.  The Ohio Supreme 

Court, citing the Restatement 2d of Torts, defined “extreme and outrageous conduct” as conduct 

“so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of 

                                                 
29 Defendants, without any support, say that no business relationships with David Gibson and Allyn W. Gibson were 
interfered with.  However, the rentals are owned directly by Allyn W. and Dave Gibson, meaning the interference 
with those business relationships results in claims by Allyn W. and David Gibson, not Gibson’s Bakery.  
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decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”  

Yeager at 375 [citations omitted].   

Thus, to succeed on a claim for intentional infliction of emotional distress (IIED), the 

plaintiff must show the following elements: 

(1) that the defendant [intentionally or recklessly caused] the plaintiff serious 
emotional distress; 
 
(2) that the defendant’s conduct was extreme and outrageous; and 
 
(3) that the defendant’s conduct was the proximate cause of plaintiff’s serious 
emotional distress. 

 
Phung v. Waste Mgt., Inc., 71 Ohio St.3d 408, 410, 644 N.E.2d 286 (1994) [citations omitted]. 

 For each of these elements, there is sufficient material evidence to create a dispute of 

material fact.  Therefore, Defendants’ Motions for Summary Judgment must be denied. 

1. Plaintiffs’ IIED Claim is Not Contingent on Plaintiffs’ Claim for 
Defamation. 

 
Initially, Defendants claim that because Plaintiffs’ defamation claims fail, the claim for 

IIED must also fail as a matter of law.  However, as discussed above (see, supra Sec. II(D) and 

(E)), Plaintiffs’ claims for defamation are clearly supported by sufficient evidence to proceed to 

trial.  In any event, this argument is incorrect as a matter of law.  In Yeager, the seminal case 

recognizing claims for IIED, the Ohio Supreme Court affirmed a decision finding summary 

judgment on a defamation claim while simultaneously reversing the lower court and holding that 

a plaintiff may state a claim for IIED.  See, Yeager at 372, 373-376.  Thus, Plaintiffs’ claim for 

IIED is not contingent on the claims for libel and slander. 

2. There is Sufficient Evidence to Support Each Element of Plaintiffs’ Claim 
for IIED. 
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Next, Defendants argue that the evidence does not support the elements of Plaintiffs’ 

IIED claim.  However, this assertion is also incorrect. 

Element 1 – Intentional or Reckless Conduct.  Defendants’ misconstrue the first element 

in an IIED claim.  IIED claims incorporate not only intentional conduct but also conduct where 

the defendant “knew or should have known that actions taken would result in serious 

emotional distress to the plaintiff.”  Retuerto v. Berea Moving Storage & Logistics, 2015-Ohio-

2404, 38 N.E.3d 392, ¶ 64 (8th Dist.) [citations omitted] [emphasis added].  See also, Harmon v. 

GZK, Inc., 2nd Dist. Montgomery, 2002-Ohio-545, 2002 WL 191598 at *20 (Feb. 8, 2002) 

(finding that the first element of an IIED claim requires a showing that defendant “either 

intended to cause emotional distress or knew or should have known that actions taken would 

result in serious emotional distress to the plaintiff”). 

There is substantial evidence showing that Defendants either knew or should have known 

that their conduct would cause Plaintiffs’ serious emotional distress.  As discussed above, 

Defendants not only participated in the defamatory protests of Gibson’s Bakery but also aided 

and abetted the protesters in their defamatory conduct.  On November 10 and 11, 2016, the 

protesters: 

 Shouted that the Gibsons were racist [J. Hawk Dep., p. 275] and chanted “Fuck 
Gibson’s” and “Gibson’s is racist.” [B. Gingery Dep., p. 38]. 
 

 Displayed signs calling the Gibsons racist, stating that the Gibsons are white 
supremacists, along with other clearly outrageous statements.  (see, supra Sec. 
I(B)(1)) 

 
 Distributed the defamatory Flyer that called the Gibsons racist with a long history of 

discrimination and racial profiling and instructed the reader to shop elsewhere. 
 

 Verbally assaulted Gibson’s Bakery employees by calling them bigots, racists, and 
displaying the middle finger while restricting access to the bakery and banging on the 
windows of the bakery.  [C. Rehm Dep., p. 148]; [S. Fulkerson Dep., p. 44]; [B. 
Gingery Dep., p. 45].   
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In addition to supporting and participating in the protests, Defendants arbitrarily canceled all 

incoming orders from Gibson’s Bakery in November of 2016.  [See, M. Raimondo Vol. II Dep., 

pp. 366-369].  While Defendants may have reinitiated orders, albeit at a reduced amount, the 

resumption of some business does not absolve Defendants of their prior conduct.  

Defendants cannot plausibly argue that they did not know that this conduct would cause 

serious emotional injuries to David Gibson and Allyn W. Gibson, who have spent their entire 

lives building their reputations and Gibson’s Bakery.   

Element 2 – Extreme and Outrageous Conduct.  Defendants attempt to distance 

themselves from the protests by arguing that they “actively sought to help” Plaintiffs.  (Oberlin 

College’s MSJ, p. 31).  This argument is completely without merit.  While Defendants may have 

given lip service to helping Plaintiffs after the damage of the protests was done, this does not 

absolve Defendants of their outrageous conduct.  There is no question that hundreds of 

individuals protesting a small family business for two straight days because an employee of the 

business exercised his statutory rights is outrageous and extreme.  Defendants not only 

participated in these protests (see, supra Sec. I(B)) but they also actively assisted the student 

protesters in their continued defamation of Plaintiffs (see, supra Sec. II(B)).  In Ohio, a 

defendant is civilly liable for tortious conduct of another where the defendant knows of the 

tortious conduct and provides support for the conduct.  See, e.g. Kelley v. Buckley, 193 Ohio 

App.3d 11, 2011-Ohio-1362, 950 N.E.2d 997, ¶ 70 (8th Dist.) [citations omitted].  Here, 

Defendants knew that a protest was happening [M. Raimondo Vol II Dep., p. 251], attended the 

protests [M. Raimondo Vol. II Dep., p. 264], and provided substantial support for the protests 

(see, supra Sec. I(B)(2)(d)).  Defendants are therefore responsible for the outrageous and 

extreme conduct. 
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Element 3 – Serious Emotional Distress.  There is no question that Defendants’ conduct 

caused Plaintiffs serious and debilitating emotional distress.  The main thrust of Defendants’ 

argument is that Plaintiffs have not identified a medical expert to testify regarding the serious 

emotion distress suffered by David Gibson and Allyn W. Gibson.  (Oberlin College’s MSJ, pp. 

31-32).  Ohio law is clear on this issue: “lay witnesses who were acquainted with the plaintiff, 

may testify as to any marked changes in the emotional or habitual makeup that they discern in 

the plaintiff.”  Paugh v. Hanks, 6 Ohio St.3d 72, 80, 451 N.E.2d 759 (1983).  While medical 

experts may be helpful in some cases, they are never required to support a claim for IIED.  See, 

Oyster v. S.M.E. Cement Co., 5th Dist. Stark Nos. CA-7098 & CA-7207, 1987 WL 27834 at *3 

(Nov. 30, 1987) [citations omitted] (“Contrary to appellants' assertions, expert testimony is not a 

prerequisite to prove the severity of the emotional distress.”).  

There is substantial lay witness testimony supporting the severe emotional distress 

endured by David and Allyn W. Gibson: 

 Eddie Holoway, a longtime friend of Gibson family, testified that the protests and 
resulting boycott have aged David “overnight.”  [E. Holoway Dep., p. 89].  Mr. 
Holoway also testified that Allyn W. Gibson’s overall demeanor has changed, that he 
is less happy and jovial, and that “he’s not the same person.”  [Id., p. 69]. 
 

 Lorna Gibson, David’s wife, testified that because of stress, David thought he was 
having a heart attack and that “David is extremely stressed out, not sleeping, not 
eating, just trying not to involve me and just very, extremely stressed with the 
business and everything going on.”  [L. Gibson Dep., pp. 130, 318]. 

 

 Steve Gibson, David’s son, testified that David was “very, very, very upset and 
stressed and just, you know, worried.  So he was – he definitely had a lot of stress.”  
[S. Gibson Dep., p. 117].   

 

 David Gibson testified that as a result of the protests and defamation, he experienced 
a racing heart, he was having panic attacks, and that he has been forced to withdraw 
from his usual activities due to the stress and anxiety.  [D. Gibson Dep., p. 372].  

 

 Dave Gibson has testified about the enormous stress placed on his father Allyn W. 
Gibson, as well. For example, Dave told of his 89-year old father looking into his 
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eyes and saying, “Dave, with all this going on – I’m going to die and I’m going to be 
called a racist when we’ve spent our entire life … fighting against that very thing…. 
“I’m going to die and I’m going to be called a racist.”  [D. Gibson Dep. 208:13- 
209:10].  Clearly, reasonable minds can understand the distress that an 89-year old 
suffers when seeing his reputation, and family legacy, destroyed with little hope that 
he will live to see it resurrected.  

 

 Dave Gibson has seen a psychologist and a psychiatrist to address the severe stress 
that he has endured since the Defendants’ defamation began. [D. Gibson Dep. Pp. 
368-378] 

This testimony is more than sufficient to create a genuine dispute of material fact as to whether 

Plaintiffs David and Allyn W. Gibson suffered severe and debilitating emotional distress as a 

result of Defendants conduct.  See, e.g. Doe v. Roman, 5th Dist. No. 2001-AP-05-0044, 2002-

Ohio-6671, ¶¶ 41-42 (finding that testimony from the plaintiff regarding her emotional distress 

was sufficient to create an issue of fact for the jury on IIED claim).30   

I. Defendants are not Entitled to Summary Judgment on Plaintiffs’ Claim for 
Negligent Hiring, Retention, and Supervision. 

 
Defendants erroneously claim Count Seven focuses solely on the negligent hiring of 

Dean Raimondo. [Oberlin College’s MSJ, p. 33]. The claim goes beyond hiring. It focuses on 

how Defendants failed to follow their own student policies and permitted numerous employees 

to defame Plaintiffs. As pled, the claim goes beyond focusing on Dean Raimondo as the sole 

employee that Defendants failed to supervise. [See Complaint, ¶ 158 (“Oberlin College's 

employees, including but not limited to Meredith Raimondo…”) (Emphasis added.)]. As a 

result, Defendants cannot prevail on summary judgment because they too narrowly construe their 

argument by discussing only Dean Raimondo. 

                                                 
30 The single case cited by Defendants in support of their argument, Haefka v. W.W. Extended Care, 9th Dist. Lorain 
No. 01CA007863, 2001 WL 1509200 (Nov. 28, 2001), does not require a different result.  In Haefka, the entire 
bases of the IIED claim was the plaintiff receiving invoices for medical treatment of a relative for which she was not 
responsible.  This case is substantially different, where David and Allyn W. Gibson were subject to two days of 
defamatory protests, an ongoing economic boycott, and other persistent harassing conduct.  



 

02261125-4 / 12000.00-0027 107 
 

A claim of negligent hiring, retaining, and/or supervising employees requires proof of the 

following: 

“(1) The existence of an employment relationship; (2) the employee's 
incompetence; (3) the employer's actual or constructive knowledge of such 
incompetence; (4) the employee's act or omission causing the plaintiff's injuries; 
and (5) the employer's negligence in hiring or retaining the employee as the 
proximate cause of plaintiff's injuries.”  
 

Evans v. Ohio State Univ., 112 Ohio App.3d 724, 739, 680 N.E.2d 161 (10th Dist.1996), quoting 

Ruta v. Breckenridge–Remy Co., 6th Dist. Erie No. E–80–39, 1980 WL 315648 (Dec. 12, 1980), 

aff’d, 69 Ohio St.2d 66, 430 N.E.2d 935 (1982); see Collins v. Flowers, 9th Dist. Lorain No. 

04CA008594, 2005-Ohio-3797, ¶ 32, quoting Evans, 112 Ohio App.3d 724. 

The “incompetence” element “relates not only or exclusively to an employee's lack of 

ability to perform the tasks that his or her job involves. It also relates to behavior while on the 

job inapposite to the tasks that a job involves and which materially inhibits other employees from 

performing their assigned job tasks.” Harmon v. GZK, Inc., 2nd Dist. Montgomery No. 18672, 

2002-Ohio-545. 

Oberlin College was certainly negligent in supervising and retaining several of its 

employees, including Dean Raimondo, Tita Reed, and Julio Reyes. As previously discussed, 

these individuals orchestrated and implemented the defamation campaign against Plaintiffs. As 

previously discussed, Dean Raimondo, along with numerous other employees under her control 

and supervision, distributed the defamatory Flyer. There is no evidence that Oberlin College took 

any steps to stop this defamatory behavior, behavior that violates the very rules that Defendants 

impose, at least on paper, on their students. In fact, Professor Jan Miyake, who was present 

during those protest, said that she would not have distributed the defamatory Flyer because it 

perpetrated lies and was beyond the pale. [J. Miyake Dep., p. 286]  
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This is an example of an out of control institution. Oberlin College’s current Chief of 

Staff and former Special Assistant to the President of Oberlin College, Ferdinand Protzman, 

thought Dean Raimondo overstepped her authority by canceling business with Plaintiffs. [F. 

Protzman Dep., p. 149]. Mr. Protzman was well aware that Gibson’s Bakery provided high 

quality items to the College at very fair and reasonable prices. [Id. at 170-171]. He also believed 

the decision to cancel was rash and erroneous. [Id.]. Thus, Dean Raimondo acted outside the 

chain of command by unilaterally ceasing business with Plaintiffs and thus representing that the 

College fully supported the protesters’ statements. [See Ex. 10].31 Yet, Oberlin College did 

nothing to rectify this situation and decided that Dean Raimondo would be supported solely 

because of her position as Dean of Students. [F. Protzman Dep., pp. 153-154]. As a result, 

Oberlin College is complict in that conduct through its failure to maintain basic institutional 

controls. 

Dean Raimondo’s behavior in this particular matter highlights her incompetence because 

her actions materially inhibited Oberlin College’s dining service employees, including Michelle 

Gross, from performing their assigned tasks. Michelle Gross was employed by Oberlin College 

in November of 2016 as the Director of Dining and Operations for Oberlin College. [Michelle 

Gross Affidavit, ¶ 1]. She was responsible for overseeing the College’s dining and food service 

operations. [Id. at ¶ 2]. That required her to interact with third-party service providers, including 

Bon Appetit. [Id. at ¶¶ 2, 4]. Her job responsibilities were to make sure staff and students were 

provided with qualitiy food products at reasonable and fair prices. [Id. at ¶¶ 2, 7]. She never 

observed a problem with Gibson Bakery’s food items. [Id. at ¶¶ 5-9]. She was aware that Bon 

Appetit, who dealt with Gibson’s Bakery on a regular basis, was very satisified with Gibson’s 

                                                 
31 A true and accurate copy of an email from Bon Appetit employee Nancy German, which was produced to 
Plaintiffs by Defendants in the course of discovery, is included herein as Exhibit 10. 
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Bakery’s goods and service. [Id. at ¶ 6]. However, Dean Raimondo’s conduct in November of 

2016 were so egregious that Michelle Gross became unable to perform her job functions. [Id. at 

¶¶ 10-13]. Dean Raimondo’s conduct was so egregious that Michelle Gross was forced to take a 

leave of absence shortly after the incident, ultimately leading to her early retirement. [Id. at ¶ 14]. 

As discussed above, Oberlin College was fully aware of Dean Raimondo’s improper 

actions. Yet, it chose to stand behind Dean Raimondo, even after her actions forced the Director 

of Dining and Operations for Oberlin College to retire early. These facts are sufficient to 

overcome summary judgment on the issue of Dean Raimondo’s incompetence. 

But, even further, this is not the only time that Oberlin College has failed to properly 

supervise Dean Raimondo. Oberlin College is currently a defendant in the United States District 

Court for the Northern District of Ohio. John Doe v. Oberlin College, 1:17-cv-01335. [See Ex. A 

to Plaintiffs’ Resp. in Opp. to Defendants’ Partial Motion to Dismiss Complaint].  In a 57-page 

Complaint, the John Doe plaintiff (a former Oberlin College student) alleges that Dean 

Raimondo was the “architect and chief implementer” of a number of unjust and biased policies 

and procedures that deliberately disregard facts. [See id.]. There is also an April 8, 2016 article 

titled “New Controversy Swirls at Oberlin Around Appointment of Interim Dean of Students,” 

which states that some members of the Oberlin community were concerned about Dean 

Raimondo’s suitability in the role of Dean of Students. 32 There is clearly a pattern of practice at 

Oberlin College of permitting its employees to harm both students and third parties. At a 

minimum, Oberlin College was negligent in how it supervised its employees in November of 

2016 and in the months thereafter. 

                                                 
32 http://www.thetower.org/3205-new-controversy-swirls-at-oberlin-around-appointment-of-interim-dean-of-
students 
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In carrying out the above-mentioned actions, or permitting its employees to do the same, 

Oberlin College ignored the Oberlin City Police Department’s findings that of the 40 adults 

arrested for shoplifting at Gibson’s Bakery in the five (5) years prior to the shoplifting incident, 

only six (6) were African-American suspects. [Compl., ¶ 51]. Rather than retract the defamatory 

statements as requested by Plaintiffs, Dean Raimondo and former President Marvin Krislov 

again perpetuated the defamatory statements that Plaintiffs unlawfully discriminated against the 

criminal defendants in a public letter sent to all students, professors, and administrators. [Ex. D 

to Raimondo Aff.]. Oberlin College was certainly aware of Dean Raimondo’s tortious conduct, 

as it was highly publicized, performed in conjunction with other Oberlin College employees, and 

approved and ratified by Oberlin College. Left unchecked, Dean Raimondo then tortiously 

interfered with Gibson Bakery’s contract with third-party Bon Appetit. 

Oberlin College’s citation to Buescher v. Baldwin Wallace Univ., N.D.Ohio No. 1:13 CV 

2821, 2014 WL 1910907, is misleading. First, it, like the single Ohio case cited within Buescher, 

involved claims by students against an educational insitutition regarding issuses relating to the 

education provided by the defendant-institution. Id. at *1. It did not involve claims by third-

parties, such as Plaintiffs, against an educational institution. Educational malpractice claims 

involve students claiming their education was substandard. Lawrence v. Lorain Cty. Community 

College, 127 Ohio App.3d 546, 549, 713 N.E.2d 478 (9th Dist.1998). Furthermore, and perhaps 

more importantly, Defendants’ argument highlights a logical fallacy within their argument – they 

claim the protests and defamatory Flyer had nothing to do with their students’ education, but 

were instead created by the students outside their education. If that is the case, then how can 

Defendants claim to be protected by a bar on educational malpractice? Either the protests were 
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part of the students’ education or they were not. Defendants cannot have it both ways and in 

citing Buescher, they attempt to do just that. 

Based on the foregoing, Defendants are not entitled to summary judgment on Plaintiffs’ 

negligent hiring, retention, and supervision claim.  

J. Gibson’s Bakery has the Requisite Standing to assert their Trespass Claim 
against Defendant Oberlin College. 

 
Initially, it should be noted that the Court already rejected Oberlin College’s standing 

arguments when it denied Defendants’ motion to dismiss Plaintiffs’ trespass claim. Oberlin 

College has not cited any legitimate reason for diverting from the Court’s prior analysis of the 

issue of standing to pursue a trespass claim. 

Under Ohio law, a trespass occurs when one party invades the possessory interest in 

property of another party. City of Kent v. Hermann, 11th Dist. Portage No. 95-P-0042, 1996 WL 

210780, *2 (Mar. 8, 1996); Columbus v. Parks, 10th Dist. Franklin No. 10AP-574, 2011-Ohio-

2164, ¶ 16.  A plaintiff need not prove that its title to property was invaded or in any way 

impacted by the trespass. Id. 

A tenant, like Gibson Bros., Inc., has a possessory interest in the leased property. City of 

Kent, 1996 WL 210780 at *2 (“Under applicable property laws, the owner sacrifices his 

possessory interests in the property to the renter…”); Columbus, 2011-Ohio-2164, ¶ 16 

(acknowledging that a landowner “sacrifices” a possessory interest “to a tenant”; State v. Smith, 

2nd Dist. Montgomery No. 25048, 2012-Ohio-4861, ¶ 15 (acknowledging that “the tenant of 

leased property has the right to the exclusive possession of the premises.”); Blood v. Hartland 

Twp., 6th Dist. Huron No. H-040032, 2005-Ohio-3860, ¶¶ 32-34 (July 29, 2005) (holding that a 

tenant had standing to pursue a trespass claim for invasion on leased premises); Rowland v. 

Rowland, 1837 WL 5, *2 (Dec. 1837) (same); P.N. Gilcrest Ltd. Partnership v. Doylestown 
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Family Practice, Inc., 9th Dist. Wayne No. 10CA0035, 2011-Ohio-2990, ¶ 8 (“Moreover, the 

Supreme Court expressly stated in Rowland that, where there is a tenant in actual possession, as 

is the case here, ‘merely the tenant alone can have an action’ for trespass.”) 

Oberlin College’s argument against Gibson Bros, Inc.’s trespass claim is based on the 

false premise that Gibson Bros, Inc., as tenant, cannot establish an exclusive possessory interest 

in the parking lot at issue. [See Oberlin College’s MSJ, p. 35] As discussed above, a tenant has a 

possessory interest in the leased premises, as a matter of law. Gibson Bros, Inc., as tenant of the 

parking lot at issue, has alleged that Off-Street Parking, the landlord of the parking lot, has 

advised Oberlin College and its employees, contractors, and agents that they are not permitted to 

use the parking lot. [Compl., ¶ 60] Gibson Bros., Inc. has alleged that it has a possessory right in 

the parking lot. [Id., ¶ 162; see Gibson Bros, Inc. 30(b)(5) Dep., p. 75] Despite the warnings, 

Oberlin College has continued to encourage, facilitate, and direct contractors and staff to use the 

parking lot. [Id., ¶ 61; Gibson Bros, Inc. 30(b)(5) Dep., p. 74] Furthermore, Oberlin College has 

used large construction vehicles to block access to and use the parking lot. [Id., ¶ 62; Gibson 

Bros, Inc. 30(b)(5) Dep., p. 74; Henry R. Wallace Dep., pp. 38-39] Based on the foregoing, there 

is sufficient evidence to demonstrate that Oberlin College’s actions have invaded Gibson Bros., 

Inc.’s possessory interest in the parking lot by, including without limitation, preventing free flow 

of traffic by Gibson Bros., Inc. and Gibson Bros., Inc.’s patrons. [Id., ¶ 163] Furthermore, 

Defendants helped plan and carry out a protest which, on numerous occasions, blocked patrons 

from entering Gibson’s Bakery or required Oberlin City police officers to warn the protesters to 

not block the sidewalk in front of Gibson’s Bakery. [Officer Jacob Crossan Dep., p. 16; Officer 

Raymond C. Feuerstein Dep., pp. 31, 100] 
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Additionally, Oberlin College’s claim that Gibson’s Bros., Inc. must be able to exclude 

every other person from the parking lot is not supported by any legal precedent. As previously 

discussed, Gibson’s Bros., Inc. need only establish the right to possess the property. Wilber v. 

Paine, 1824 WL 1, *1 (Dec. 1824) (The Ohio Supreme Court, while discussing a trespass claim, 

stated “We do not consider it necessary, however, to maintain this action, that the plaintiff should 

have the full and exclusive possession of the premises. A possessory right under an agreement is 

sufficient.”) Holding to the contrary would mean that a tenant would never be able to bring a 

trespass claim because he or she never truly has exclusive possession – the landlord is permitted 

to enter the property merely upon reasonable notice. Regardless, any such holding would go 

against the Ohio Supreme Court’s decision in Rowland. As a result, Gibson’s Bros., Inc. clearly 

meets the possessory interest element of its trespass claim. 

Finally, the Court’s prohibition on taking the deposition of an Off-Street Parking 

representative does impact Gibson Bros, Inc.’s standing to bring the trespass claim. By 

prohibiting that deposition, the Court was merely placing reasonable limitations on discovery. 

Furthermore, Defendants were fully able to inquire about these topics with the tenant – Gibson 

Bros, Inc. 

Based on the foregoing, Defendants are not entitled to summary judgment on Gibson 

Bros, Inc.’s trespass claim.  

K. This Litigation Does Not Present Questions of Fundamental Constitutional 
Protections. 

 
At the very beginning of its brief, Oberlin College asserts that this case involves 

fundamental questions of constitutional law under the First Amendment.  In bold, upper case 

letters, Defendant Oberlin College proclaims to this Court that Plaintiffs’ claims seek “to 

abrogate fundamental federal and state constitutional rights of freedom of expression, freedom of 
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assembly, and freedom of association.”  [Oberlin College’s MSJ, p. 8].  While it is true that 

summary judgment is often utilized for defamation cases that implicate the First Amendment, 

that is not the case in this litigation.  Generally, summary judgment has been liberally utilized in 

defamation cases in two circumstances: (1) where a public official initiates a defamation claim, 

particularly against the media; and (2) to prevent a chilling effect as it relates to the exercise of 

free speech relating to the conduct of the government.  See e.g., Washington Post Co. v. Keogh, 

365 F.2d 965, 968 (CA D.C. 1966) (“One of the purposes of the Times principal, in addition to 

protecting persons from being cast in damages in libel suits filed by public officials, [is] to 

prevent persons from being discouraged in the full and free exercise of their First Amendment 

rights with respect to the conduct of their government.”) 

This is not a case of defamation relating to the conduct of government or public officials.  

Instead, it is a case of a small family-run bakery and the family that runs it being defamed for 

exercising their legal rights as shopkeepers to prevent theft.  In cases such as this, where private 

persons and small businesses are subjected to false and defamatory statements, the only recourse 

to repair reputations is the civil justice system.  See Resenblatt v. Baer, 383 U.S. 75, 93, 86 S.Ct. 

669 (1966) (Stewart, J., concurring) (“The destruction that defamatory falsehood can bring is, to 

be sure, often beyond the capacity of the law to redeem.  Yet, imperfect though it is, an action for 

damages is the only hope for vindication or redress the law gives to a man whose reputation has 

been falsely dishonored.”).  See also Milkovich v. Lorain Journal Co., 497 U.S. 1, 11, 110 S.Ct. 

2695 (1990) [citations omitted] (“Since the latter half of the 16th century, the common law has 
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afforded a cause of action for damage to a person’s reputation by the publication of false and 

defamatory statements.”).33   

Thus, while Oberlin College purports to cloak itself in the protections of free speech, this 

case does not impugn or even impact the freedoms provided by the First Amendment.  Instead it 

involves a small family business and a family seeking justice for the destruction of their 

reputations. 

III. CONCLUSION 
 

Therefore, for the foregoing reasons Defendant Oberlin College and Conservatory and 

Defendant Meredith Raimondo’s Motions for Summary Judgment should be denied in their 

entirety, and Plaintiff Gibson Bros., Inc, Plaintiff David Gibson, and Plaintiff Allyn W. Gibson’s 

claims should be adjudicated by a jury. 

  

                                                 
33 Indeed, the Ohio constitution specifically states that citizens are responsible for the abuse of the right of free 
speech: “Every citizen may freely speak, write, and publish his sentiments on all subjects, being responsible for the 
abuse of the right[.]” Ohio Constitution, Article I, Section 11 (emphasis added).   
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by electronic means to the e-mail addresses identified below:

Ronald D. Holman, II

Julie A. Crocker

Richard D. Panza

Matthew W. Nakon

Malorie A. AlversonCary M. Snyder

Josh M. Mandel

Taft Stettinius & Hollister LLP

200 Public Square, Suite 3500

Cleveland, OH 44114-2302

Wickens, Herzer, Panza, Cook & Batista Co.

35765 Chester Road

Avon, OH 4401 1-1262

RPanza@WickensLaw.com;

MNakon@WickensLaw.com ;

MAlverson@WickensLaw.com

Co-Counselfor Defendants

Oberlin College aha Oberlin College and

Conservatory, and Meredith Raimondo

rholman@taftlaw.com;
jcrocker@taftlaw.com;

csnyder@taftlaw.com

jmandel@taftlaw.com

Co-Counselfor Defendants

Oberlin College aha Oberlin College and

Conservatory, and Meredith Raimondo

Owen J. ReTrric (00^5367)
Counselfor Plaintiffs
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APPENDIX OF OBERLIN COLLEGE PERSONNEL 
 

Name Title 
 
Ambar, Carmen Twillie 
 
 

President    

Biruk, Crystal ("Cal") 

 
Associate Professor of Anthropology 
 
 

Canavan, Terence (“Chris”) Chairman, Board of Trustees 

Carballo, Manuel 

 
Vice President & Dean of Admissions & Financial 
Aid 
 
 

Gadsby, Meredith 
 
Associate Professor of Africana Studies & 
Comparative American Studies 

Gray, Mary Kay 

 
Associate Dan for Student Academic Affairs 
 
 

Gross, Michele 

 
Director of Dining Services (former) 
 
 

Hamdan, Dana 

 
Associate Dean of Students 
 
 

Hoffman-Dilloway, Erika 

 
Associate Professor of Anthropology 
 
 

Hundley, Martin 

 
Associate Dean for Academic Affairs (former) 
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Jenkins, Chris 
Associate Dean for Academic Support; Liaison to 
the Office of Equity, Diversity & Inclusion - 
Deputy Title IX Coordinator 

Jones, Edward Holben ("Ben") 

 
Vice President for Communications 
 
 

 
 
Karega, Joilynn ("Joy") 
 
 

 
Professor of Rhetoric & Composition (former) 
 
 

 
Krislov, Marvin 
 

President (former) 

Lubinski, Leslie ("Leeann") 

 
Conservatory Administrative Assistant 
 
 

Miyake, Jan 

 
Associate Professor of Music Theory 
 
 

Protzman, Ferdinand ("Ferd") 

 
Chief of Staff 
 
 

Raimondo. Meredith 

 
Vice President & Dean of Students 
 
 

Reed, Clotilde ("Tita") 

 
Special Assistant to the President for Community & 
Government Relations 
 
 

Reyes, Julio 
Latinx Student Life Coordinator; Student Outreach 
& Success in the Multicultural Resource Center 
(former) 
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Reynolds, Kristen 

 
Africana Student Life Coordinator (former) 
 
 

Williams, Greta 

 
Assistant to the Dean of the Conservatory 
 
 

 




